introduction to va pension for field examiners & LIE’s
trainee handouts

	PREREQUISITE TRAINING
PURPOSE OF LESSON
	This is an entry level lesson, so no prerequisites are required. 
The purpose of this lesson is to teach Fiduciary Hub personel how to determine if beneficiaries are receiving the appropriate level of VA Improved Pension, answer questions from Fiduciaries about VA Improved Pension, and assist with claims when indicated.

Provided with the appropriate manual and regulatory references and handouts, the trainee will be able to:

Provided with the appropriate manual and regulatory references and handouts, the trainee will be able to:

· Identify the appropriate Maximum Annual Pension Rate (MAPR) for beneficiaries.

· Identify what types of income are countable.

· Explain what expenses can be used in calculating Income for VA Purposes (IVAP).

· Explain how rates are calculated for VA Improved Pension, and assist fiduciaries in filing amended income information where appropriate.

· Understand when a referral to a Pension Management Center (PMC) is warranted, based on net worth being a potential bar.

· Understand when a referral to a Pension Management Center (PMC) is warranted based on admission to a VA Medical Center (VAMC) or Domiciliary.

· Understand when a referral to a Pension Management Center (PMC) is warranted for reduction to the $90 Medicaid rate.

· Be able to explain to fiduciaries the basic differences between Aid and Attendance, House Bound benefits, and when the A/H rate would be warranted.

Be able to identify situations when an informal claim for Special Monthly Pension (SMP) would be warranted.

	Time Required
	3.5 hours classroom, which also includes time to review the pension trainee handout  and completion of the post training evaluation-test.

	Instructional Method
	Instructor led.  This lesson plan focuses on the Fiduciary Hub employees ability to understand and demonstrate the skills necessary to determine if beneficiaries are receiving the appropriate level of VA Pension, answer questions from Fiduciaries about VA Pension, as assist with claims when indicated.
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Maximum Annual Pension Rate (MAPR)
Veterans Pension Rate Table


Date of Cost-of-Living Increase: 12-01-2013
Standard Medicare Deduction: $104.90

For monthly rate, divide by 12, and drop the cents.  For example, (12465 / 12) = 1054.33.  So a single Veteran without SMP gets $1054.00 per month.



	Maximum Annual Pension Rate (MAPR) Category
	Amount

	If you are a veteran...
	Your yearly income must be less than...

	Without Spouse or Child
	$12,652

	
	To be deducted, medical expenses must exceed 5% of MAPR, or, $ 632

	With One Dependent
	$16,569

	
	To be deducted, medical expenses must exceed 5% of MAPR, or, $ 828

	Housebound Without Dependents
	$15,462

	Housebound With One Dependent
	$19,380

	A&A Without Dependents
	$21,107

	A&A With One Dependent
	$25022


Surviving Spouse Pension Rate Table


Date of Cost-of-Living Increase: 12-01-2013
Standard Medicare Deduction: $104.90



	Maximum Annual Pension Rate (MAPR) Category
	Amount

	
	

	MAPR Without Dependent Child
	$8,485

	To be deducted, medical expenses must exceed 5% of MAPR or
	$ 424

	MAPR With One Dependent Child
	$11107

	To be deducted, medical expenses must exceed 5% of MAPR or
	$ 555

	Housebound Without Dependents
	$10,371

	Housebound With One Dependent
	$12,988

	A&A Without Dependents
	$13,563

	A&A With One Dependent
	$16,180


Additional Learning Points:  

· Increases to MAPR for SMP are not included in the 5% medical expense exclusion calculation

· Unreimbursed Medical Expenses (UMEs) that equal the countable income don’t result in max rate.  For max rate to be paid, UMEs must equal to countable income plus at least the 5% calculation.

· When fiduciaries file an amended expense report, they shouldn’t expect to get the full amount they are submitting back.  Other factors will include:

· The 5% deduction

· Not being able to pay more than the maximum rate for any one month

· If medical expenses are already projected on the award.  

· If they file an amended expense report with fewer expenses than were projected, the beneficiary will owe money to the VA.

· If they file an amended expense report with more expenses than were projected, the beneficiary will be due a retroactive benefit.

· Amended expenses have to be filed within applicable time limits, which are generally provided in PMC letters found in Virtual VA.  

· There is no time limit for amended expense information to create a debt for the beneficiary, or to reduce a debt to the VA.
Income for VA Purposes (IVAP )
Countable Income

V.iii.1.A.1.hh. Effect of Income on Pension and Parents' DIC Programs

Entitlement to VA pension and Parents' DIC is contingent on income, among other factors. A claim for

· Improved Pension must be denied if income for VA purposes (IVAP) is higher than the maximum annual pension rate (MAPR), and 

· Parents' DIC must be denied if IVAP exceeds the applicable income limit. 

In Improved Pension cases, the amount of IVAP determines the payment amount of Improved Pension. The higher the claimant's countable income, the lower the payment amount of Improved Pension. (Do not confuse this payment amount, also referred to as the pension "rate," with the maximum annual pension rate (MAPR).)

V.iii.1.A.3.bb. Income Reporting Period for Improved Pension

For Improved Pension, IVAP is not computed on a calendar-year basis. The income-reporting period for Improved Pension beneficiaries may extend over any 12-month period.
In addition, IVAP can be recomputed within a 12-month income-reporting period if there is an intervening income change. 

V.iii.1.A.5.gg. Definition of Initial Year for Improved Pension and Time Limit for Establishing Entitlement for the Initial Year

Improved Pension income reporting periods now generally coincide with the calendar year. However, the initial year for an Improved Pension award extends from the effective date of the award (or the date of the Veteran's death, if later than the effective date) to 12 months from the payment date. 

Therefore, the initial year will range in length from 12 months plus the stub month (up to 13 months) and will not coincide with a calendar year. 

Per 38 CFR 3.660(b)[image: image1.png]


, if a claimant is not shown to be entitled for the initial year, the claimant has through the end of the calendar year that follows the end of the initial year to submit satisfactory evidence of entitlement for the initial year.

a. General Guidelines on Income Exclusions

Certain items are not countable for Improved Pension, either because they are 

· not considered to be income under 38 CFR 3.271[image: image2.png]


 

· deemed to fall under one of the specific exclusions in 38 CFR 3.272[image: image3.png]


, or 

· excluded by Federal statute, per M21-1MR, Part V, Subpart iii, 1.I.66. 

Key Exclusions:

· Welfare, SSI, and Drug Discounts

· Income from VHA work restoration, including Incentive Therapy and Compensated Work Therapy

· Income Tax Refunds

· Withheld SS

· Chore Services

· Payments to Foster Parents

· Timber Sales, unless they are in the business of selling timber

· Mineral Royalties

· IRA Interest

V.iii.1.I.58.ll. IRA Interest

In general, do not count interest on IRAs if it cannot be withdrawn without incurring a substantial penalty.

Exception: When the claimant starts drawing down his/her IRA, all payments, including interest and principal, are countable income.

· Loans, Including Reverse Mortgages

· VA Pension as an Accrued Benefit

· Insurance Dividends

· Joint Accounts Transferring on Death

· Withdrawals from Bank Accounts and Certificates of Deposit

· Scholarships and Grants

· Proceeds of Cashed-In Life Insurance Policies

· Proceeds of Cashed-In Savings Bonds
· Sale of Property

V.iii.1.I.59.aa. Profit From Sale of Property

If a claimant enters into an occasional sale of property, do not count the income unless it is an installment sale, even if the amount received exceeds the value of the property.

Exception: Profit from sale of property is countable if the claimant sells the property as part of a regular business.
Note: An installment sale, for the purposes of Improved Pension, is any sale in which the seller receives more than the sales price over the course of the transaction. The actual number of installments is irrelevant.

· Maintenance

V.iii.1.I.59.bb. Maintenance

Do not count the value of maintenance. For example, if someone furnishes a claimant free room and board, or pays the claimant's bills, the value of room and board or the amount of the extinguished debt is not countable.

Regular cash contributions can be considered maintenance, and not be counted as income, if the evidence establishes that

the donor has assumed all or part of the burden of regular maintenance of the claimant, and 

cash contributions are used by the claimant to pay for basic necessities, such as food or housing. 

· Proceeds of Casualty Insurance

· Disaster Relief Payments

· VA Burial Benefits

· Payments for Participation in a Program of Rehabilitative Services

· Interest on Irrevocable Burial Trusts

· Indian Income, See V.iii.1.I.63.a
Deductible Expenses
Rules for Deductibility of Unreimbursed Medical Expenses

V.iii.1.G.42.a
Unreimbursed medical expenses (UMEs) paid by a beneficiary (or by a Veteran's spouse for Veteran awards) may be used to reduce the beneficiary's countable income. A deduction under 38 CFR 3.272(g)[image: image4.png]


 for medical expenses is permitted if all the conditions in the table below exist.

Note: For the purposes of deducting medical expenses, the word "beneficiary" includes a person receiving pension as well as a pension claimant who is not currently receiving pension.

	Condition
	Description

	Expenses actually paid by beneficiary or beneficiary's spouse
	The beneficiary or spouse has actually paid the expenses. Unless medical expenses can be allowed prospectively, no deduction is allowed for expenses which are due, but not yet actually paid.

	Expenses are unreimbursed
	The beneficiary or spouse has not received, and will not receive, reimbursement for the medical expenses from insurance or any other source. In other words, deductible medical expenses must be paid out-of-pocket expenses.

	Expenses for beneficiary or relative who is a member of household
	The expenses were incurred on behalf of the beneficiary or a relative of the beneficiary (not necessarily a dependent for VA purposes) who is a member or constructive member of the beneficiary's household.

Note: "Constructive member" means that the expenses can be for a spouse in a nursing home, a child away at school, or a similar situation.

	Paid on or after date of pension entitlement or date of Veteran's death (if after date of pension entitlement)
	The expenses were paid on or after

· the effective date of entitlement to Improved Pension, or 

· the date of the Veteran's death, when the date of the Veteran's death is later than the date of death pension entitlement. Reference: For more information on a Veteran's last illness expenses paid by a surviving spouse before or after the Veteran's death, see M21-1MR, Part V, Subpart iii, 1.G.47.a.

	Expenses exceed five percent deductible
	The unreimbursed expenses must exceed 5 percent of the applicable MAPR. (This is also called the "5 percent deductible.") When VA calculates the 5 percent deductible, it 

· adds additional amounts for dependents (and the World War I Supplement) to the applicable MAPR, but 

· does not add additional amounts for Aid and Attendance (A&A) or Housebound. 


List of Common Allowable Medical Expenses

The lists below show many of the common allowable medical expenses.

Note: This list is not all-inclusive. Allow all expenses that are directly related to medical care.

	· Abdominal supports 

· Acupuncture service 

· Ambulance hire 

· Anesthetist 

· Arch supports 

· Artificial limbs and teeth 

· Back supports 

· Braces 

· Cardiographs 

· Chiropodist 

· Chiropractor 

· Convalescent home (for medical treatment only) 

· Crutches 

· Dental service, for example, cleaning, x- ray, filling teeth 

· Dentures 

· Dermatologist 

· Drugs, prescription and nonprescription 

· Gynecologist 

· Hearing aids and batteries 

· Home health services 

· Hospital expenses 

· Insulin treatment 

· Insurance premiums, for medical insurance only 
	· Invalid chair 

· Lab tests 

· Lip reading lessons designed to overcome a disability 

· Lodging incurred in conjunction with out-of-town travel for treatment (to be determined on a facts-found basis) 

· Medicare Part B premiums 

· Medicare Part D premiums 

· Neurologist 

· Nursing services for medical care, including nurse's board paid by claimant 

· Occupational therapist 

· Ophthalmologist 

· Optician 

· Optometrist 

· Oral surgery 

· Osteopath, licensed 

· Pediatrician 

· Physical examinations 

· Physician 

· Physical therapy 
	· Podiatrist 

· Psychiatrist 

· Psychoanalyst 

· Psychologist 

· Psychotherapy 

· Radium therapy 

· Sacroiliac belt 

· Seeing-Eye dog and maintenance 

· Speech therapist 

· Splints 

· Surgeon 

· Telephone/teletype special communications equipment for the deaf 

· Transportation expenses for medical purposes (41.5 cents per mile effective January 1, 2009, plus parking and tolls or actual fares for taxi, buses) 

· Vaccines 

· Wheelchairs 

· Whirlpool baths for medical purposes 

· X-rays 


Reporting Deductible Expenses to Reduce Overpayment

There is no time limit for submitting a report of deductible expenses to reduce or eliminate an overpayment in an Improved Pension account. However, the deductible expenses must have been paid during the same Eligibility Verification Report (EVR) period during which the overpayment was created.

It makes no difference whether the overpayment was created because of a change in income or a change in the maximum annual pension rate (MAPR). If the overpayment was previously repaid or recouped, deductible expenses can be used to issue a retroactive payment if the retroactive amount does not exceed the amount repaid or recouped. Otherwise, apply the time limits in 38 CFR 3.660(b)[image: image5.png]


 if the report of deductible expenses is submitted for the purpose of getting retroactive benefits.

Medical Expense Deduction for Nursing Home Fees

V.iii.1.G.43.b
Allow a medical expense deduction for nursing home fees if a responsible official of the nursing home certifies that the disabled person is a patient (as opposed to a resident) of the nursing home.

Allow a medical expense deduction for unreimbursed nursing home fees, even though the nursing home may not be licensed by the State to provide skilled or intermediate level care.
Telephone the nursing home to verify nursing home fees if/when

· one of the following situations exists 

· nursing home fees are first claimed 

· the beneficiary transfers to a new facility 

· the nursing home-related expenses increase substantially more than the cost-of-living increase compared to the expenses allowed during the prior EVR reporting period, and 

· nursing home fees in excess of $15,000 per year were claimed. 

In- Home Attendants for a Disabled Person Rated in Need of A&A or Housebound V.iii.1.G.43.d
If VA has rated the disabled person (beneficiary or Veteran's spouse if the Veteran is dually entitled to compensation of at least 30 percent) entitled to A&A or Housebound, allow all fees paid to an in-home attendant as long as the attendant provides medical or nursing services for the disabled person. The attendant does not have to be a licensed health professional.

In- Home Attendants for a Disabled Person Not Rated in Need of A&A or Housebound

If VA has not rated the disabled person as entitled to A&A or Housebound, or if there is no evidence of record that a licensed physician has stated that a dependent or other relative requires an in-home care attendant, allow expenses paid to an in-home attendant only if the attendant is a licensed health professional.
FL 12-23, Room and Board as a Deductible Unreimbursed Medical Expense

Keep in mind FL12-23, Room and Board as a Deductible Unreimbursed Medical Expense
However, the May 2013 Pension Bulletin made the following Clarification: 

This is a reminder that Fast Letter 12-23; Room and Board as a Deductible Unreimbursed Medical Expense, does not apply to assisted living facilities (ALFs) or nursing homes.  Because ALFs and nursing homes provide assistance with activities of daily living (ADLs), and therefore, provide custodial care, VA will consider all ALFs and nursing homes as providing such care.  Accordingly, development to establish that an ALF or nursing home is providing assistance with ADLs is not necessary unless there is contradictory evidence.  POC:  Crystal Robinson-Garth.

Allowing Medical Expenses Prospectively

Normally, medical expenses are deducted from an award after the fact, based on the claimant's report of expenses actually paid.

However, under 38 CFR 3.272(g)[image: image6.png]


, medical expenses may be allowed prospectively if the claimant is paying recurring nursing home fees or other reasonably predictable medical expenses.
Notes:

· Do not select an arbitrary amount for a prospective medical expense deduction. Accept the amount claimed (less any identified expenses that do not meet medical expense criteria or do not appear to be reasonably predictable), or disallow the claim for prospective medical expenses, and calculate benefits on actual expenses reported at the end of the reporting period. 

· A VSR has the option of calculating and deducting an estimated actual amount of recurring medical expenses to avoid a possible overpayment. 

Award Action to Allow Medical Expenses Prospectively: Dates

When first allowing prospective continuing medical expenses, deduct them from

· the first day of the month after the beneficiary starts paying them, or 

· the payment date of an original or reopened award in which the beneficiary is already paying continuing medical expenses. 

General Information on Final Expenses

Under 38 CFR 3.272(h)(1)[image: image7.png]


 and 38 CFR 3.272(h)(2(i)[image: image8.png]


, deductible final expenses include amounts paid by a

· surviving spouse or child for the unreimbursed expenses of a Veteran's last illness and burial as well as the Veteran's just debts 

· Veteran for the unreimbursed expenses of a spouse's or child's last illness and burial, but not amounts paid for the spouse's or child's just debts, and 

· Veteran's spouse or surviving spouse for the unreimbursed expenses of the Veteran's child's last illness and burial, but not amounts paid for the child's just debts. 

Initial Year Counting:
For an initial year of entitlement, the PMC will have to look at the first year of entitlement (07/31/2012 through 07/31/2013 in the example below with an entitlement date of 07/13/2012).  Therefore, it is helpful for a FE to know the entitlement date prior to an exam, if the maximum rate is not already being paid to the beneficiary.  During the overlapping time period, they will use the higher UMEs and lower irregular income, to the beneficiary’s advantage.

[image: image9.png]Overlapping Period

07/13/2012

12/31/2013
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· Identify what the PMC thinks is the net worth, and what they are projecting as continuing medical expenses in the two examples above.
· Discuss with other trainees what kind of information would result in reduced benefits for the beneficiary represented by the first screen.
Discuss with other trainees what changes in net worth could require you to ask more questions of the fiduciary.

· Net Worth

a. Impact of the Claimant's Net Worth on VA Benefits    


V.iii.1.J.67.a
The claimant's net worth is a factor in determining eligibility for Section 306 and Improved Pension, as well as in establishing parents as dependents on veterans' compensation awards. 

b. Net Worth Criteria







V.iii.1.J.67.b
The term net worth for Department of Veterans Affairs (VA) purposes includes all personal property owned by the claimant, except for personal effects suitable to the claimant's reasonable mode of life. 

For veterans' Improved Pension, a veteran's net worth includes the net worth of his/her spouse. 

This means that normal household objects and possessions are not included in a net worth determination. Likewise, motor vehicles used for family transportation are not included in determining net worth, nor is the claimant's home. 

However, personal property that is owned primarily as an investment, for example, an antique automobile or a coin collection, is included in determining net worth.
Note for FEs:  A mobile home should not be listed as real estate in the FELUx, but should be listed as a major asset and its value.  While this is true for Fiduciary purposes, for Improved Pension, it can be considered as their home, and not part of the NW calculation.
Impact of Net Worth of Children on Improved Pension


V.iii.1.J.67.e
For Improved Pension purposes, a dependent child's net worth is evaluated separately. If the child's net worth is excessive, do not establish the child as the veteran's or surviving spouse's dependent. 

Evaluating Net Worth






V.iii.1.J.67.g
The basic issue in evaluating net worth is to determine whether or not the claimant's financial resources are sufficient to meet the claimant's basic needs without assistance from VA. 

VA's income-based programs are intended to give beneficiaries a minimum level of financial security. They are not intended to protect substantial assets or build up the beneficiary's estate for the benefit of heirs. 

If a claimant's assets are sufficiently large that the claimant could live off these assets for a reasonable period of time, deny pension for excessive net worth. If net worth is later depleted, the claimant can reopen the pension claim. 
Discontinuance for Excessive Net Worth




V.iii.1.J.68.a
If the net worth of a beneficiary with a running award becomes excessive

· determine the date from which net worth became excessive, and 

· discontinue the award under reason code 12, effective the first of the following calendar year (unless an earlier date of discontinuance is appropriate because of excessive income or for other reasons). 

Excessive Net Worth as a Question of Fact




V.iii.1.J.70.a
No specific dollar amount can be designated as excessive net worth. What constitutes excessive net worth is a question of fact for resolution after considering the facts and circumstances in each case. A number of variables must be taken into consideration when making a net worth determination. 

Factors to consider include 

· income from other sources 

· family expenses 

· claimant's life expectancy, and 

· convertibility into cash of the assets involved. 

Note: In general, the older an individual is, the smaller estate the individual requires to meet his/her financial needs. The VA pension program is not intended to protect substantial assets or build up a beneficiary's estate for the benefit of heirs. 

When a Net Worth Decision Is Required




V.iii.1.J.70.b
A formal administrative net worth decision is required if

· the beneficiary has net worth of $80,000 or more, whether or not net worth bars entitlement, or 

· net worth (of any amount) bars entitlement. 

Convertibility of Assets





V.iii.1.J.70.f
One factor to consider in making a net worth determination is whether or not the property can readily be converted into cash at no substantial sacrifice. This means that a claim should not be denied for excessive net worth if the claimant cannot convert assets into significant cash assets because of temporary market conditions or other reasons. 

However, if a piece of property can be converted into significant cash assets, it is immaterial that the property was worth more in the past or might be worth more in the future. The sole question to consider is how much money the claimant would receive if the property were sold at this time. 

VA's income-based benefits programs are intended to help low-income beneficiaries secure the basic necessities of life. They are not intended to insure substantial assets against changes in market conditions.
 Effect of Asset Transfers on Countable Income                


V.iii.1.I.65.aa.

A claimant may attempt to reduce net worth or countable income by transferring property to another person without actually giving up all rights in the property. However, no sale or gift of property to

· a member of the same household will reduce the claimant's net worth or IVAP, or 

· a person outside the claimant's household will reduce net worth or IVAP, unless the claimant can demonstrate that there has been an actual relinquishment of rights to the property and income from the property. 

h. Life Estate and a Claimant's Net Worth

When a claimant transfers an interest in property to someone other than a relative residing in the claimant's household, retaining a life estate in the property, 38 CFR 3.276(b)[image: image12.png]


 requires that the transfer be disregarded in determining the claimant's net worth for Improved Pension purposes, unless the right to ownership (control) is relinquished.

This requirement is due to the fact that the life tenant retains ownership interest in the property during his/her lifetime.

Note: If necessary, request a copy of the life estate to determine whether the right to ownership of the property has been relinquished. 

Reference: For more information on the effect of property held as a life estate on pension eligibility, see VAOPGCPREC 15-92.[image: image13.png]


 

$90 Rate

Medicaid Approved Nursing Homes

Provisions for Pension Reduction




V.iii.3.1.a
38 CFR 3.551(i)[image: image14.png]


 limits to $90 per month the amount of Improved Pension that can be paid to a Veteran (or surviving spouse) with no dependents who

· is in a Medicaid-approved nursing facility, and 

· is covered by a Medicaid plan for services furnished by the nursing facility. 

No part of the $90 monthly Improved Pension may be used to reduce the amount of Medicaid paid to a nursing facility.

Notes: 

· Per PL 111-425, effective October 13, 2010, the $90 limitation described in this chapter also applies to surviving child awards. 

Definition: Medicaid Plan





V.iii.3.2.a
A Medicaid Plan is a State plan for medical assistance per title XIX, section 1902(a), of the Social Security Act (42 U.S.C. 1396a(a)[image: image15.png]


).

Medicaid is available only to certain low-income individuals and families. Medicaid does not pay money to individuals; instead, it sends payments directly to health care providers.

Identifying Medicaid- Approved Nursing Facilities


V.iii.3.3.a
Use Medicare's Nursing Home Compare[image: image16.png]


 website to determine whether or not a nursing facility participates in a State Medicaid plan: http://www.medicare.gov/nursinghomecompare/search.html
Beneficiaries in State Homes




V.iii.3.3.b
Beneficiaries who are in State homes are exempt. Do not reduce pension under these provisions if the Medicaid-approved nursing facility is a State home per 38 CFR 3.551(i)[image: image17.png]


.
When a Medicaid Application Is Pending



V.iii.3.4.d
A Medicaid application can be pending simultaneously with a claim for VA benefits. Medicaid eligibility can be established retroactive to the date of application and can be effective from the month of admission to the Medicaid approved facility.

When a beneficiary has a Medicaid application pending, assume that the beneficiary will be covered by a Medicaid plan retroactive to the date of admission to the nursing facility. Advise the beneficiary of this.
Assumed Medicaid Coverage





V.iii.3.4.e
Assume that Medicaid coverage began the month of admission to a Medicaid-approved nursing facility if

· a beneficiary is found to be Medicaid eligible (or the beneficiary has a Medicaid application pending), but 

· the date that the Medicaid coverage began (or will begin) cannot be specifically determined. 

Advise the beneficiary that VA has assumed that Medicaid coverage began the date of the beneficiary's admission to the nursing facility, and if the assumption is incorrect, the beneficiary should provide confirmation of his/her Medicaid status.

Action Taken When There Is No Running Award


V.iii.3.4.f
Delay the award action pending confirmation of a beneficiary's Medicaid status when the beneficiary 

· lives in a nursing facility, but does not have a running award, and 

· is a 

· Veteran who has neither spouse nor child, 

· surviving spouse without children, or 

· surviving child. 

Reference: For information on confirming a beneficiary's Medicaid status, see M21-1MR, Part V, Subpart iii, 3.4.h.

Action Taken When There Is a Running Award


V.iii.3.4.g
When the case of a beneficiary with a running award is reviewed for any reason, and it appears that reduction under 38 CFR 3.551(i)[image: image18.png]


 would apply

· confirm Medicaid status, and 

· follow due process procedures described in M21-1MR, Part I, 2.B, before taking action to reduce benefits. 

Important: A beneficiary may waive the 60-day due process period by requesting an immediate reduction in payments.

Side Bar:  

· See the optional $90 Election in this document

· Intent of law, as opposed to why some wouldn’t want to sign

$90 Rate, VAMC NH or Domiciliary

Criteria for Reducing Pension of a Hospitalized Veteran


III.v.6.B.6.a
Generally, the provisions of 38 CFR 3.551[image: image19.png]


 require a reduction of pension payments for a Veteran who 

· has not established dependents for VA purposes, and 

· is being furnished hospital, domiciliary or nursing home care by Department of Veterans Affairs (VA) or at VA expense. 

The following table summarizes the criteria for reduction of Improved, Section 306, and Old Law Pension.

	Improved Pension if the Veteran

· is admitted on or after 2/1/1990, to a 

· VA domiciliary or nursing home, or 

· private domiciliary or nursing home at VA expense 

· has no dependents, or 

· has a spouse or child, but is being paid pension as a Veteran with no dependents 

Note: A Veteran is considered to have a dependent if he or she has a child but does not receive pension for the child because it was determined reasonable that some of the child's estate be consumed for maintenance under 38 CFR 3.274(b)[image: image20.png]


.
	Reduce pension to$90 on the

· first day of the fourth month after the date of admission to domiciliary or nursing home care, or 

· the first day of the month following readmission if readmitted within six months of a previous admission requiring reduction. 

Reference: For more information about reduction of Improved Pension for periods of hospitalization on or after February 1, 1990, see 38 CFR 3.551(e)[image: image21.png]


.

Notes: 

· Pension is not reduced for admission to hospital care. 

· If transferred from hospital care to nursing home or domiciliary care, the period of hospital care is not considered as nursing home or domiciliary care. 

· If transferred from nursing home or domiciliary care to hospital care and issued a complete discharge from the hospital or if hospitalized for more than six months, domiciliary or nursing home care is considered to have stopped effective the date of transfer to the hospital care. 

· If transferred from a nursing home or domiciliary to hospital care, then back to nursing home or domiciliary care, the entire period is considered nursing home or domiciliary care. 

· If transferred from domiciliary or nursing home care to hospital care and death occurs while hospitalized, the entire period is considered nursing home or domiciliary care. 

· If a Veteran is married, but paid as a Veteran with no dependents, the withheld amount may be apportioned to the spouse under 38 CFR 3.454(b)(3)[image: image22.png]


. 


Regulatory Requirements of 38 CFR 3.552

The provisions of 38 CFR 3.552(b)(1)[image: image23.png]


 require the discontinuance of additional compensation or increased disability pension for Aid and Attendance (A&A) as of the first day of the second calendar month following the month of admission, unless the disability is

· paraplegia involving paralysis of both lower extremities together with the loss of anal and bladder control 

· Hansen's disease,or 

· in pension cases only,blindness (visual acuity 5/200 or less) or concentric contraction of visual field to 5 degrees or less. 

Exception: When a Veteran entitled under 38 U.S.C. 1114(r)[image: image24.png]


 is hospitalized at U.S. Government expense, discontinuance of A&A is required under 38 CFR 3.552(b)(2)[image: image25.png]


.

Elections from Previous Pension Programs
Election Rights of a Veteran Entitled to Old Law or Section 306 Pension

V.iii.5.1.a
Per 38 CFR 3.711[image: image26.png]


 and 38 CFR 3.960[image: image27.png]


, those persons who were receiving or were entitled to receive pension on December 31, 1978, under laws then in effect, have a right to 

· continue such pension, if otherwise entitled, or 

· elect to receive Improved Pension under Public Law (PL) 95-588. 

Applicability of a Veteran's Exercise of Right of Election



V.iii.5.2.a
An election by the veteran or on the veteran's behalf under M21-1MR, Part III, Subpart v, 4.A.3, is binding on his/her dependents, including an estranged spouse or children not in his/her custody. 

Finality of an Election







V.iii.5.3.c
Unless one of the circumstances shown in M21-1MR, Part V, Subpart iii, 5.3.d, applies, an election is final and irrevocable after the claimant

· negotiates the first pension check, or 

· receives the second Improved Pension payment via Direct Deposit - Electronic Funds Transfer (DD-EFT). 

Note for FEs:  There are different rules on NW and income counting for Section 306 and Old Law.  So read up on it before seeing someone on that benefit:  

· Net Worth:  For Section 306 Pension purposes, consider the net worth of the veteran or surviving spouse alone.

· IVAP:  M21-1 MR Part V, Subpart iii. 1. C.
Elections Between Compensation and Pension
Per April 2013 Pension Bulletin:
Compensation Service and P&F Service recently learned that the current version of M21-1MR, Part III, Subpart v, 4.A.2.a contains potentially misleading information regarding awards for Veterans who are entitled to both compensation and pension.

Previously, Block a. stated that when a claimant is entitled to both compensation and pension, VA should:

· assume the claimant elects the greater benefit unless he/she provides information to the contrary, and

· routinely award the greater benefit without the necessity of a formal election or reelection.

Because this appeared to contradict 38 C.F.R. § 3.701(c), Block a. was amended August 5, 2011, to state that VA may not assume such an election.  According to the current version of Block a., VA may not process an award for a Veteran who is entitled to both compensation and pension until the Veteran makes a “formal election or reelection” between the two benefits.  Topic 3 of the same section explains that VA will “accept as an election any statement on a formal claim or in correspondence that:

· indicates an intent to apply for a particular benefit, and

· is signed by the claimant or his/her fiduciary.” 

It now appears that the previous version of Block a. was more clear and did not, in fact, contradict 38 C.F.R. 3.701, since a claim for compensation or increased compensation is itself an election.  Likewise, a claim for pension or increased pension is itself an election.

There are very few situations in which a specific election between compensation and pension is necessary.  38 C.F.R 3.666(d) represents one of those situations.  This regulation requires a Veteran who is entitled to both compensation and pension to make an election between the two benefits if:

· the Veteran is currently receiving pension,

· the Veteran’s pension is subject to discontinuation due to incarceration, and

· the Veteran has a dependent spouse and/or child.

In the situations described below, VA always pays the greater benefit to a Veteran entitled to both compensation and pension without a specific election:

· VA is awarding benefits to a Veteran who is not currently receiving VA benefits.

· One benefit becomes the greater based on a claim for that benefit or a claim for an increase in that benefit.

Anytime VA grants the greater benefit without an election, it must notify the claimant of his/her entitlement to both benefits and his/her right to elect the lesser benefit.

SMP (Special Monthly Pension)

A&A (Aid and Attendance)
Requirements for A&A Status




V.iii.2.A.1.b
To qualify for A&A status, an individual must be 

· so helpless as to require the aid of another person to perform the personal functions required in everyday living (38 CFR 3.352(a)[image: image28.png]


) 

· blind or so nearly blind as to have 

· corrected visual acuity of 5/200 or less, in both eyes, or 

· concentric contraction of the visual field to 5 degrees or less (38 CFR 3.351(c)(1)[image: image29.png]


), or 

· a patient in a nursing home because of physical or mental incapacity (38 CFR 3.351(c)(2)[image: image30.png]


). 

Note:  Increased Improved Pension based upon the need for regular aid and attendance may be awarded without regard to whether the need is permanent, per VAOPGCPREC 21-94[image: image31.png]


. 

A&A Qualification of Spouses of Veterans



V.iii.2.A.1.e
Per 38 CFR 3.351(a)(2)[image: image32.png]


, increased compensation is payable to a veteran by reason of the veteran's spouse being in need of A&A. 

Note: This provision applies only to veterans who are receiving additional compensation for a spouse. 

House Bound

Determining a Veteran's Housebound Status


V.iii.2.A.2.b
Veterans eligible for disability pension qualify for nonservice-connected (NSC) Housebound status if they

· have a single permanent disability rated 100 percent under a schedular evaluation, and 

· have other disabilities independently ratable at 60 percent or more, or 

· are permanently housebound by reason of their disabilities, per 38 CFR 3.351(d)[image: image33.png]


, or 

· qualify under Hartness v. Nicholson[image: image34.png]


 (2006) when pension was granted based on the veteran's being age 65 or older. 

Note: In Non-Service Connected (NSC) claims, the single 100-percent disability and the disability that causes the veteran to be housebound must be permanent. 

Authorization of A&A Based on Nursing Home Patient Status

V.iii.2.B.5.a
Grant A&A based on patient status in a qualified nursing home if

· a responsible official of the facility states that the person is a patient in the facility because of a mental or physical disability, or 

· the person is a patient in a VA Nursing Home Care Unit or in a contract nursing home. 

Note: The term "contract nursing home" refers to a non-VA nursing home under contract with VA to provide nursing home care at VA expense for a specified period of time.

A&A Status in Cases Involving Protected Pension Programs

V.iii.2.B.5.b
Unless a beneficiary's A&A status in Section 306 Pension and Old Law Pension cases arose on or before December 31, 1978, a Veteran or surviving spouse must elect Improved Pension to receive A&A. 

Requirement for a Rating Decision Upon Discharge From a Qualified Nursing Home V.iii.2.B.6.b
There is a presumption that the disability or disabilities that required placement as a patient in a qualified nursing home are sufficient to require the aid and attendance of another person. However, once a person is discharged as a patient from a qualified nursing home, continued A&A status requires a rating decision.
A/H

Regulatory Requirements of 38 CFR 3.552




III.v.6.C.12.a
The provisions of 38 CFR 3.552(b)(1)[image: image35.png]


 require the discontinuance of additional compensation or increased disability pension for Aid and Attendance (A&A) as of the first day of the second calendar month following the month of admission, unless the disability is

· paraplegia involving paralysis of both lower extremities together with the loss of anal and bladder control 

· Hansen's disease,or 

· in pension cases only,blindness (visual acuity 5/200 or less) or concentric contraction of visual field to 5 degrees or less.

Determining Hospitalization Rate Payable



III.v.6.C.12.g
Use the table below to determine the award rate payable when discontinuing the A&A allowance during hospitalization of the Veteran. 

	If the benefit is ...
	Then ...

	pension
	award the Housebound rate as of the date of reduction per 38 CFR 3.552(e)[image: image36.png]


, 


References
VA Forms, with Examples for Key Pension Forms

http://www.benefits.va.gov/milwaukee/VA_Forms.asp
Internet References
(Viewable to the Public)
· VA Pension Home Page:  http://benefits.va.gov/pension/index.asp
· Pension Rate Tables:  http://benefits.va.gov/pension/rates.asp
· Milwaukee PMC Internet: http://www.benefits.va.gov/milwaukee/Milwaukee_VA_Pension_Management_Center.asp
· St Paul PMC Internet:   http://benefits.va.gov/stpaul/pmc_faq.asp
· Philadelphia Regional Office:  http://www.benefits.va.gov/philadelphia/
· WARMS (Web Automated Reference Material System), M21-1 MR, Part V (Pension and Parent’s DIC)

· VA Pension Fact Sheets: 

· Veteran’s Pension
· Survivor’s Pension
· Rate Tables
Suggested VA Fiduciary Checklist for an Initial Appointment
Thank you for agreeing to meet with me about becoming the Federal Fiduciary for a VA beneficiary.  Please bring the following items with you to our appointment.  

· Most recent financial institution statement for all of the beneficiary’s accounts to include how the accounts are titled and the balance.  If in receipt of VA Pension, we need evidence of IRA distribution amounts and dates.
· Copy of Burial Trust.  If in receipt of VA Pension, we would like to see the original and receive a copy of any irrevocable burial trust.
· Copy of all trusts (Family and Living) 

· Two Character Witnesses to include complete address, Telephone, Occupation, Relationship, and Time Known

· If the beneficiary owns their own home, we need the approximate value, balance owed, if there is a VA Home Loan on the residence, etc.  For VA Pension, we need to know if a home has been sold since the VA Pension entitlement date, what the net proceeds were, and when they were received.  If they own their home and are now in a facility, we need to know if the previous primary residence is being lived in by a VA recognized dependent, is being rented, or what attempts have been made to sell it.
· Copy of Tax Statements on property (to verify real estate value and amount of property taxes paid).  For VA Pension, we need to know the value of property beyond the primary residence and one acre surrounding that home.
· General idea on how much is spent on all the beneficiary’s expenses on a monthly basis.  

· If the beneficiary owns a vehicle, we will need info such as the Description, Approximate Value, Balance Owed, etc.  

· If the beneficiary drives an auto, please bring proof of valid license/insurance

· List of beneficiary’s medications

· If in an institution, please provide the date of admission, and whether Medicaid / State Medical Assistance is assisting with the expenses.

· Next of Kin Info to include name, address, and telephone.  

· We will need to know where the beneficiary receives medical care and how many times the beneficiary was hospitalized over the past year.

· Verify names, addresses, and phone numbers of any dependents that do not live with the beneficiary.

· Verification of private life insurance

· Copy of most recent credit card statements for the beneficiary  

· A copy of court papers if a guardianship or conservatorship has been filed by the court.  

· Complete and bring the attached forms with you:  VA Form 21-0792

· Bring a list of the type and amounts of all monthly income

· In addition, please confirm the amounts of the following income:
	Type of Income
	Monthly Income Per VA Records
	Monthly Income Per Fiduciary

	 Social Security
	$
	$

	 
	$
	$

	 
	$
	$

	 
	$
	$


· For VA Pension, if the beneficiary or their dependent received any income not shown above, please provide the amount, and when first received.  If the income was received by a dependent child, please explain the extent to which it was available for family use.

· For VA Pension, the VA Pension Management Center is projecting $____________ of medical expenses to be paid on behalf of the beneficiary (and their relative who is a a member of the household) per year.  If you believe the amount paid will be more or less, please provide the details during the appointment.

· Please be advised that a credit report (other than for a spouse) and criminal background check will need to be done prior to being appointed as the fiduciary.  

· Please be advised that an accounting may be required, depending on the amount of the VA Estate. An accounting is the fiduciary's written report of his/her management of a beneficiary's income and estate. It consists of a beginning inventory, an itemization of income and expenses, and an inventory of assets remaining at the end of the accounting period.  
· The estimated amount of benefits due but not yet paid is $ __________________.  After our appointment, the office determining benefits will relook that amount, and release the benefit to the certified fiduciary.  Please tell VA what you intend on using that benefit for at the time of the appointment.  Acceptable uses could include the following:  Paying off just debts, purchasing an irrevocable burial trust, paying for medical care, or conserving it for the future use of the beneficiary.


