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Administrative Decision

XC 

U.S. DEPARTMENT OF VETERANS AFFAIRS
RO 358
XC 
Manila, Philippines

ADMINISTRATIVE DECISION
ISSUE:
Whether the Veteran may be recognized as a former prisoner-of-war (POW).
EVIDENCE:
· VA Form 21-534, Application for Dependency and Indemnity Compensation, Death Pension and Accrued Benefits by a Surviving Spouse or Child, received on August 8, 2008, December 16, 2004, and June 1, 2015.
· Copy of the Veteran’s death certificate.
· POW microfiche.
· Certificate from the Bureau of Corrections, Muntinlupa City, dated July 25, 2001.

· AGUZ Form 632, Confirmation of Veteran’s military service with the guerillas,

received on July 8, 2002.
· Surviving spouse’s response to POW Questionnaire, received on July 1, 2005.
· Negative response from National Personnel Records Center (NPRC) regarding Veteran’s POW status dated April 21, 2021.
· Administrative decision dated September 1, 2005, which held that the Veteran has no prisoner of war (POW) status, are incorporated herein and made a part hereof.
DECISION:
The Veteran may not be recognized as a former POW.  
REASONS AND BASES:
The term "former POW" is defined in 38 CFR 3.1(y) as a person who, while serving in the active military, naval or air service, was forcibly detained or interned by an enemy or foreign government, the agents of either, or a hostile force.  

1. Decisions based on service department findings.  The VA shall accept the findings of the appropriate Service Department that a person was a POW during a period of war unless a reasonable basis exists for questioning it.  Such findings shall be accepted only when detention or internment is by an enemy government or its agents.
2. Other decisions.  In all other situations, including those in which the VA cannot accept the Service Department findings, the following factors shall be used to determine POW status:

i.
Circumstances of detention or internment.  To be considered a former POW, a serviceperson must have been forcibly detained or interned under circumstances comparable to those under which persons generally have been forcibly detained or interned by enemy governments during periods of war.  Such circumstances include, but are not limited to, physical hardships or abuse, psychological hardships or abuse, malnutrition, and unsanitary conditions.  Each individual member of a particular group of detainees or internees shall, in the absence of evidence to the contrary, be considered as those experienced by the group.

ii.
Reasons for detainment or internment.  The reason for which a serviceperson was detained or interned is immaterial in determining POW status, except that a serviceperson who is detained or interned by a foreign government for an alleged violation of its laws is not entitled to be considered a former POW on the basis of that period of detention or internment, unless the charges are a sham intended to legitimize the period of detention or internment.
3.  Central Office approval.  The Director of the Compensation Service, VA Central Office, shall approve all VA regional office determinations establishing or denying POW status, with the exception of those service department determinations accepted under paragraph (y)(1) of this section.  
4.  In line of duty.  The VA shall consider that a service person was forcibly detained or interned in line of duty unless the evidence of record discloses that forcible detainment or internment was the proximate result of the serviceperson's own willful misconduct.  Willful misconduct means an act involving conscious wrongdoing or known prohibited action.  It involves deliberate or intentional wrongdoing with knowledge of or wanton and reckless disregard of its probable consequence.
5.  Hostile force.  The term "hostile force" means any entity other than an enemy or foreign government or the agents of either whose actions are taken to further or enhance anti-American military, political or economic objectives or views or to attempt to embarrass the United States.  (38 CFR 3.1(y)(1)(2)(3)(4)(5))
For a Regular Philippine Scout or a member of one of the regular components of the Philippine Commonwealth Army while serving with Armed Forces of the United States, the period of active service will be from the date certified by the Armed Forces as the date of enlistment or date of report for active duty whichever is later to date of release from active duty, discharge, death, or in the case of a member of the Philippine Commonwealth Army June 30, 1946, whichever was earlier.  Release from active duty includes: 

1.
Leaving one's organization in anticipation of or due to the capitulation.

2.
Escape from POW status.

3.
Parole by the Japanese.

4.
Beginning of missing-in-action status, except where factually shown at that time he was with his or her unit or death is presumed to have occurred while carried in such status:  Provided, however, that where there is credible evidence that he was alive after commencement of his or her missing-in-action status, the presumption of death will not apply for VA purposes.

5.
Capitulation on May 6, 1942, except that periods of recognized guerrilla service or unrecognized guerrilla service under a recognized commissioned officer or periods of service in units which continued organized resistance against Japanese prior to formal capitulation will be considered return to active duty for period of such service.
Active service of a Regular Philippine Scout or a member of the Philippine Commonwealth Army serving with the Armed Forces of the United States will include a "prisoner-of-war" status immediately following a period of active duty, or a period of  recognized guerrilla service or unrecognized guerrilla service under a recognized commissioned officer.  In those cases where following release from active duty as set forth in paragraph (a) of this section, the Veteran is factually found by the VA to have been injured or killed by the Japanese because of anti-Japanese activities or his or her former service in the Armed Forces of the United States, such injury or death may be held to have been incurred in active service for VA purposes.  
Determination shall be based on all available evidence, including Service Department reports, and consideration shall be given to the character and length of the Veteran's former active service in the Armed Forces of the United States.  
A POW status based upon arrest during general zonification will not be sufficient of itself to bring a case within the definition of return to military control.
The active service of members of the irregular forces "guerrilla" will be the period certified by the Service Department.  (38 CFR 3.41)
38 CFR 3.41(b) (previously codified as 38 CFR 3.9(b)) provides in part that service "will include a POW status immediately following a period of active duty. OGC Precedent 14-94 has construed "immediately" to include an event following closely after a period of active duty, directly related to that duty, and occurring before the Veteran performed activities not related to active duty, such as returning to the civilian population and engaging in private pursuits.  It further states that VA is not bound by a service department finding as to the ending date of active duty.  Under Section 3.41, VA may utilize other evidence to establish the conclusion of a Philippine Veteran's period of active service.

It must be borne in mind that some records of POW status in the Philippine would be difficult if not impossible to secure, especially among those individuals who were captured or surrendered after the fall of Bataan and Corregidor but were able to escape prior to internment at Camp O'Donnell.  There would be little likelihood of their being included on a POW roster maintained by the Japanese or their compatriots until they actually arrived at the prison camp.  Therefore, the best source of evidence, exclusive of a service department finding, would be the Veteran's narration of a chronological account of his activities in his processing affidavit.
Records show that the surviving spouse claimed that the Veteran was a POW from November 1, 1944 to February 4, 1945.  Service department records (AGUZ Form 632) shows that the Veteran served as a member of the recognized guerrillas from January 9, 1945 to September 2, 1945.
As part of BVA Remand Instructions dated September 26, 2018, VA initiated reverification of POW status to National Personnel Records Center (NPRC).  A development letter and several reverification of POW status were sent to the NPRC.  Their reply dated April 21, 2021 stated that their records indicate that the Veteran did not acquire POW status.  It was also indicated that the U.S. War Claims Commission determined on September 24, 1953 that the Veteran has no POW status and hereby abide by their decision.

We conclude that the evidence of record is insufficient to support a finding that the Veteran meets the criteria of a former POW in accordance with 38 CFR 3.1(y).  Since the claimant has failed to submit evidence substantiating this claim, the finding of the Service Department that the Veteran has no POW status is confirmed.  
Administrative decision dated September 1, 2005 and finding of the service department which held that the Veteran has no POW status, is therefore being confirmed and continued.
Submitted by:   /es/     
Approved by:  /es/       
Concurred by:  /es/      
Approved by:  /es/       Director, Compensation Service 
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