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Administrative Decision


U.S. DEPARTMENT OF VETERANS AFFAIRS
RO 358
CSS 
Manila, Philippines

ADMINISTRATIVE DECISION
ISSUE:
Whether the Veteran may be recognized as a former prisoner-of-war (POW).
EVIDENCE:
· VA Form 52-526EZ, Application for Disability Compensation and related Compensation Benefits, received on February 18, 2020.
· Copy of AGNR2 Form, Certification of Service from the Armed Forces of the Philippines, dated December 18, 1997.

· VA Form 21-22, Appointment of Veterans Service Organization as Claimant’s Representative, which we received on February 18, 2020.

DECISION:
The Veteran may not be recognized as a former POW.  
REASONS AND BASES:
The term "former POW" means a person who, while serving in the active military, naval, or air service, was forcibly detained or interned in line of duty by an enemy or foreign government, the agents of either, or a hostile force.  
1. Decisions based on service department findings.  The VA shall accept the findings of the appropriate Service Department that a person was a POW during a period of war unless a reasonable basis exists for questioning it.  Such findings shall be accepted only when detention or internment is by an enemy government or its agents.
2. Other decisions.  In all other situations, including those in which the VA cannot accept the Service Department findings, the following factors shall be used to determine POW status:

i.
Circumstances of detention or internment.  To be considered a former POW, a serviceperson must have been forcibly detained or interned under circumstances comparable to those under which persons generally have been forcibly detained or interned by enemy governments during periods of war.  Such circumstances include, but are not limited to, physical hardships or abuse, psychological hardships or abuse, malnutrition, and unsanitary conditions.  Each individual member of a particular group of detainees or internees shall, in the absence of evidence to the contrary, be considered as those experienced by the group.

ii.
Reasons for detainment or internment.  The reason for which a serviceperson was detained or interned is immaterial in determining POW status, except that a serviceperson who is detained or interned by a foreign government for an alleged violation of its laws is not entitled to be considered a former POW on the basis of that period of detention or internment, unless the charges are a sham intended to legitimize the period of detention or internment.
3.  Central Office approval.  The Director of the Compensation Service, VA Central Office, shall approve all VA regional office determinations establishing or denying POW status, with the exception of those service department determinations accepted under paragraph (y)(1) of this section.  
4.  In line of duty.  The VA shall consider that a service person was forcibly detained or interned in line of duty unless the evidence of record discloses that forcible detainment or internment was the proximate result of the serviceperson's own willful misconduct.  Willful misconduct means an act involving conscious wrongdoing or known prohibited action.  It involves deliberate or intentional wrongdoing with knowledge of or wanton and reckless disregard of its probable consequence.
5.  Hostile force.  The term "hostile force" means any entity other than an enemy or foreign government or the agents of either whose actions are taken to further or enhance anti-American military, political or economic objectives or views or to attempt to embarrass the United States.  (38 CFR 3.1(y)(1)(2)(3)(4)(5))
For a Regular Philippine Scout or a member of one of the regular components of the Philippine Commonwealth Army while serving with Armed Forces of the United States, the period of active service will be from the date certified by the Armed Forces as the date of enlistment or date of report for active duty whichever is later to date of release from active duty, discharge, death, or in the case of a member of the Philippine Commonwealth Army June 30, 1946, whichever was earlier.  Release from active duty includes: 

1.
Leaving one's organization in anticipation of or due to the capitulation.

2.
Escape from POW status.

3.
Parole by the Japanese.

4.
Beginning of missing-in-action status, except where factually shown at that time he was with his or her unit or death is presumed to have occurred while carried in such status:  Provided, however, that where there is credible evidence that he was alive after commencement of his or her missing-in-action status, the presumption of death will not apply for VA purposes.

5.
Capitulation on May 6, 1942, except that periods of recognized guerrilla service or unrecognized guerrilla service under a recognized commissioned officer or periods of service in units which continued organized resistance against Japanese prior to formal capitulation will be considered return to active duty for period of such service.
Active service of a Regular Philippine Scout or a member of the Philippine Commonwealth Army serving with the Armed Forces of the United States will include a "prisoner-of-war" status immediately following a period of active duty, or a period of  recognized guerrilla service or unrecognized guerrilla service under a recognized commissioned officer.  In those cases where following release from active duty as set forth in paragraph (a) of this section, the Veteran is factually found by the VA to have been injured or killed by the Japanese because of anti-Japanese activities or his or her former service in the Armed Forces of the United States, such injury or death may be held to have been incurred in active service for VA purposes.  
Determination shall be based on all available evidence, including Service Department reports, and consideration shall be given to the character and length of the Veteran's former active service in the Armed Forces of the United States.  
A POW status based upon arrest during general zonification will not be sufficient of itself to bring a case within the definition of return to military control.
The active service of members of the irregular forces "guerrilla" will be the period certified by the Service Department.  (38 CFR 3.41)

Beleaguered 
12-21-1941 to 04-08-1942

No Casualty Status
04-09-1942 to 10-31-1944

Recognized Guerrilla Service 
11-01-1944 to 09-26-1945


Regular PA Service
09-27-1945 to 02-25-1946

A W O L
02-26-1946 to 06-30-1946

The Veteran was determined to be entitled to pay during the above periods except as follows:


04-09-1942 to 04-14-1942
Alleged POW status, not supported


04-15-1942 to 05-11-1942
Alleged sickness, not supported


05-12-1942 to 05-14-1942
Civ pursuits, not engaged in military 




activities


05-15-1942 to 03-29-1943
Alleged Guerilla service, not supported

03-30-1943 to 10-31-1944
Civ pursuits, not engaged in military



activities 

The Service Department certification did not indicate any POW status for the Veteran.  It states that the data were compiled from the best evidence available in the files of their office and considered factually accurate in the absence of evidence to the contrary.
The Veteran chronicled his military activities in his processing affidavit, as follows:

07-01-1941 to 12-20-1941
5th Co, G.S.T.P.C


12-21-1941
inducted to USSAFFE


12-22-1941 to 12-31-1941
2nd Co G. Serv. Trps P.C,


01-01-1942 to 01-08-1942
1st Co 2nd Reg Div P.C.


04-09-1942
Unit surrendered


04-10-1942 to 04-14-1942
Prisoner of War


04-15-1942
Escaped


04-16-1942 to 05-11-1942
San Lazaro Hospital


05-12-1942 to 05-14-1942
Civ. Laid Low


05-15-1942 to 03-27-1943
G Co 2nd Bn 121st Inf.

The Veteran died on January 16, 1950 and the cause of death was recorded as hemorrhage intracranial. His Philippine death certificate indicated that his cause of death was due to accident, ambushed. The surviving spouse initially filed a claim for death benefits on June 3, 1954 and alleged that the Veteran was a former POW from April 9 to April 13, 1942, surrendered at Bataan under Capt. Velasquez, which later escaped at Orani Bataaan on April 13, 1942. He then reported at San Lazaro Hospital in Manila for treatment.  The issue on the Veteran being a POW was not considered or decided in the rating decisions for the previous claims for death benefits. 

On June 14, 2018, the claimant again submitted a claim for death benefits and submitted a copy of the PA AGO Form 23, Affidavit for Philippine Army Personnel signed on February 19, 1945 which indicated that the Veteran was a POW from April 10, 1942 to April 14, 1942. On July 6, 2018, she was advised of the evidence needed to substantiate her claim.  She failed to submit or return any evidence to support her claim. 
Simultaneous to the first development letter sent to the claimant, a letter was sent to NPRC to verify the Veteran’s alleged POW status.  The NPRC responded through a letter dated                    July 17, 2018 that the Veteran did not acquire prisoner of war status.  There is no evidence that a claim was made with the War Claims Commission (WCC).    Without a positive determination from WCC, the NPRC cannot favorably consider the claimed POW status.  

From reviewing the evidence of record, the Veteran's POW status is not established.  There is no probative evidence on file to prove or support the Veteran’s POW status.  There are no POW documents such as a guarantor’s receipt for a released POW, Japanese Parole Certificates, War Claims Commission Records or Philippine Red Cross records.  Moreover, the surviving spouse did not submit any evidence other than her aforementioned statements, to support her claim.   
A search for the Veteran’s name and serial number on the World War II Prisoners Data File, an online database maintained by the National Archives, also fails to show any record pertaining to the subject Veteran.  
The Veteran has a “No Casualty Status” from April 9, 1942 to October 31, 1944 as certified by the Service Department.  Since the period of incarceration occurred while the Veteran was in this status, under controlling regulations, the no casualty status is inactive status.   

The finding of the service department that the Veteran had no POW status is, therefore, being confirmed.  

Submitted by:   /es/     

Approved by:  /es/       
Concurred by:  /es/      
Approved by:  /es/       Director, Compensation Service
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