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LESSON PLAN – Misuse of funds

Objective:

Using the information provided, the participant will be able to define misuse as it pertains to the fiduciary program and the procedural requirements upon receipt of information alleging or inferring misuse to include the restrictive timelines.  

	TIME:
	CONTENT:
	METHODS: 

	TOTAL:   

 
	MISUSE OF FUNDS
	Discussion with visual aids

	 
	
	

	
	Introduction:  State the idea   
	

	
	
	

	
	Ask the participants how many know what misuse means in relationship to fiduciary matters.  Ensure that the participants are familiar with FL 05-02, Overview of changes made to title 38, USC, by the Veterans Benefits Improvement Act of 2004 (specifically “Title V:  Matters Relating to Fiduciaries”) and VBA Letter 20-05-34, Procedure for Implementation of Select Fiduciary Program Provisions of PL 108-454, The Veterans Benefits Improvement Act of 2004.
	Talk

	
	
	

	
	At the end of this lesson, the participant will be able to:

· Define misuse and the difference from inappropriate use,

· Prepare a field investigation request to develop the facts for a conclusive determination,

· Prepare the misuse determination for concurrence, and

· Accumulate information for reporting purposes.
	POWERPOINT SHOW - Slide:  Title slide The Veterans Benefits Improvement Act of 2004, PL 108-454


	
	
	

	
	Body:  Develop the idea   
	Talk

	
	
	

	 
	1.  Begin by discussing an overview of PL 108-454 to ensure everyone understands the scope of the law and specifically the portion regarding the effective dates associated with each section.
	POWERPOINT SHOW - Slide: PL 108-454

	
	
	

	
	Identify the various sections of the Public Law and briefly describe what each section addresses.  Define for the participants that this lesson will deal primarily with Section 6106, misuse of benefits by fiduciary, and Section 6107 regarding reissuance of benefits if VA negligence is found.  Explain that the provisions of these sections are effective December 10, 2004.  This means that any determinations made after that date are to be processed according to the procedures described in VBA Letter 20-05-34 which is the scope of this lesson.  Stress that it is immaterial when the misuse occurred.  
	POWERPOINT SHOW - Slide: PL 108-454 second slide with individual Sections identified

	
	
	

	
	Discuss the fact that “misuse” has been a part of the fiduciary program responsibility all along.  However, with this change in the law, there will be more responsibilities for investigation and reporting of misuse and the potential of a VA negligence finding.
	

	
	
	

	 
	2.  Next, discuss the term “misuse.”  Specifically, misuse of benefits by a fiduciary is any case in which the fiduciary receives payment, under any of the laws administered by VA, for the use and benefit of a beneficiary and uses such payment, or any part thereof, for a use other than for the use and benefit of such beneficiary or that beneficiary’s dependents.  Misuse will generally be intentional and involve the diversion of funds for the use of anyone other than the beneficiary and his or her VA recognized dependent(s).  At this point, it is expected that there will be several questions about examples of misuse.  Take the time to list the various examples provided by the participants.  For the moment, don’t address each separately until you have gone through the examples provided later in the slide show. 
	PPT SHOW - Slide:  

Misuse – first slide
Instructor:  Note the examples provided


	
	
	

	
	Before getting into the specific examples, discuss the difference between misuse and inappropriate use.  Ensure everyone is clear on the difference.  Generally, misuse is intentional and pretty much involves diversion of funds for other than the beneficiary’s use.  The beneficiary’s use includes that for VA recognized dependents.  
	PPT SHOW - Slide:  

Misuse – second slide


	
	
	

	
	There are specific expenditures not typically considered as misuse of funds:

· Fiduciary commissions

· Attorney fees

· Court costs

But this does not mean that those fees cannot be at issue.  Whenever there is a finding of misuse, these fees may be forfeited if they are for the same period of time as the misuse.
	PPT SHOW - Slide:  

Not misuse


	
	
	

	
	Now to get into the specifics of what is misuse versus inappropriate use.  Generally, inappropriate use is the exercise of poor judgment.  For the most part, use of funds that in some way benefits the beneficiary and his/her dependents is not misuse.  
	PPT SHOW - Slide:  

Misuse versus Inappropriate use


	
	
	

	
	The next four slides present two examples and the determination answers as to whether the scenario should be considered misuse or inappropriate use.  Take time to discuss each situation and ensure the participants are clear as to the reasons why the scenario is or is not misuse.
	PPT SHOW - Slide:  

Misuse or Inappropriate Use?—4 slides with scenarios and answers


	
	
	

	
	Ensure the participants are clear that repeated instances of inappropriate use of the VA funds reflect a disregard for the beneficiary’s funds.  This can be classified as a misuse of funds.
	PPT SHOW - Slide:  

Inappropriate use becomes Misuse


	
	
	

	
	3.  Upon discovery of an allegation, the clock begins.  Timelines (discussed in detail later) are critical and must be adhered to.  Explain that an allegation can be received in writing or orally (over phone or in person) or could be through other indications including a review of the records.  
	PPT SHOW - Slide:  

Allegations of Misuse


	
	
	

	
	Information regarding misuse can be from various sources:

· Beneficiaries, or their authorized representatives,

· Third parties, or

· VA discovery

The law clearly affects “determinations” made after 12-10-04.  It is not material when the misuse occurred.
	PPT SHOW - Slide:  

Allegations of Misuse


	
	
	

	
	In contrast to other processing timelines, the timelines pertaining to misuse are to be strictly adhered to.  It is not an “average” where only a percentage should be completed within the prescribed number of days.  The actions must be completed within that number of days.  Specifically, an allegation of misuse must be reviewed within 14 days of receipt in the fiduciary activity, assigned for investigation or preparation of a formal decision not to investigate.  A decision not to investigation must be documented in a memorandum for the PGF signed by no lower that the supervisor of the Fiduciary Activity.  The memo must include the reasons for the decision not to investigate.
	PPT SHOW - Slide:  

Timelines
Instructor:  Have participants refer to the sample memo handout.

	
	
	

	 
	4.  Next, discuss the investigation and report.  The VSCM or designee, no lower than the Fiduciary Activity supervisor, decides when a formal misuse investigation is appropriate and assigns the case for investigation.  Again, the timelines are critical.  Emphasize to the participants that the investigation, including possible replacement of the fiduciary, must be completed within 45 days.  The seriousness of this investigation requires thorough development.  The investigation will continue until the preponderance of evidence allows for a conclusive determination as to whether actual misuse has occurred.  This differs from typical adjudication development actions whereby if the evidence is equipoise, a favorable determination must be made.  In misuse situations, the facts must be thoroughly developed to the point there is a preponderance of evidence on one side.
	PPT SHOW - Slide:  

Investigation and Report
Instructor:  Discuss example situations


	
	
	

	
	The investigative report must be complete in its final form.  Specific information must be included in the report.
	

	
	
	

	
	· Report date

· Identifying information (VARO, veteran’s name and claim number, beneficiary name, fiduciary name, SSN/TIN, fiduciary category)

· Restatement of the issue

· List of individuals interviewed, to include date, place and method of interview
	PPT SHOW - Slide:  

Investigative Report – 2 slides


	
	· Facts found 

· Pertinent documents

· Definitive conclusion regarding misuse 
· Definitive amount, if misuse found, and how determined
· Recommendations, when appropriate
	

	
	
	

	
	It is important for the report to be complete with all these elements.  Essentially, the report should be able to “stand on its own” without having to refer to other documents to locate the information.
	

	
	
	

	 
	5.  Misuse determinations.  After the investigative report is completed, a formal written misuse determination is to be prepared.  This determination must be signed by the supervisor of the Fiduciary Activity with concurrence of the VSCM.  When the decision is that misuse was found, the determination must also have concurrence of the station Director. 
	PPT SHOW - Slide:  

Misuse Determination


	
	
	

	
	The misuse determination must show whether or not misuse has been established and must include these elements:
	

	
	
	

	
	· Authority [title 38 U.S.C. 6106]

· Identifying information [VA office, veteran’s name and claim number, beneficiary name, fiduciary name, SSN/TIN, fiduciary category (individual, individual serving 10 or more, or other than an individual regardless of number of beneficiaries served)]

· Allegations

· Facts to include if successor appointed

· Determination

· Decision date

· Signature and concurrence block(s)
	PPT SHOW - Slide:  

Determination format – 2 slides
Instructor:  Refer the participants to the sample Misuse Determination handout


	
	
	

	
	The sample misuse determination handout should be disseminated and discussed showing the detail required.  The determination must be filed in the PGF with a copy in the veteran’s claim file.  A copy of the final determination must be sent to Central Office in all cases.  If misuse is found, the case must be referred to the Office of Inspector General or Regional Counsel per M21-1MR, Part XI.5.F.18.  
	PPT SHOW - Slide:  

Determination distribution


	
	
	

	
	Cases involving individual fiduciaries who serve fewer than 10 beneficiaries require a Negligence Determination in addition to the misuse determination before benefits can be reissued.  Negligence Determinations will be done in Central Office and will be discussed later in this lesson.  The PGF must be sent to Central Office in these cases.
	PPT SHOW - Slide:  

Negligence Determination


	
	
	

	
	6.  Notification/Reconsideration process.  A cover letter with the signature line of the VSCM will be sent to the fiduciary subject of the allegation and successor fiduciary along with a copy of the misuse determination.  If there is no fiduciary, send the letter and determination to the beneficiary.  The cover letter must include:
	PPT SHOW - Slide:  

Notification reconsideration process



	
	
	

	
	· Decision

· Amount of debt, if applicable

· Reconsideration process, and

· Instructions for repayment, if applicable
	PPT SHOW - Slide:  

Notification reconsideration process – second slides



	
	
	

	
	We must ensure the notified parties are informed that new and material evidence may be provided to dispute both the decision of misuse and/or the amount.  However, he dispute or challenge must be received within 30 days of the date of the decision.  Disputes/challenges received after 30 days will not be considered.
	PPT SHOW - Slide:  

Reminder



	
	
	

	
	It is important that the participants understand that there are no typical appeal rights in connection with misuse determinations.  Personal hearings will not be conducted unless deemed necessary by VA.
	

	
	
	

	
	Again timelines are critical.  If additional evidence is presented within 30 days of the decision, that evidence must be reviewed and a decision made within 30 days of receipt in the Fiduciary Activity.  The reconsideration decision requires the signature of the Director.  Ensure the participants are clear that the misuse determination cannot be reversed in the absence of clear and unmistakable error at the RO level.  
	PPT SHOW - Slide:  

Reconsideration requests – 2 slides



	
	
	

	
	As with the initial misuse determination, notification of the decision must be issued to the offending fiduciary (or beneficiary if no fiduciary).  The letter will include a summary of the new evidence considered, the reconsideration determination, and instructions for repayment, if applicable.
	PPT SHOW - Slide:  

Notification of decision on reconsideration request



	
	
	

	
	When misuse is found, the former fiduciary will be instructed to submit repayment to the Fiduciary Activity of jurisdiction, made payable to the Department of Veterans Affairs.  The Fiduciary Activity will instruct the RO fiscal activity whether to remit recouped funds to the successor fiduciary or return them to the current appropriation if VA previously reissued the benefits.  CO fiscal activity will provide separate instructions for handling the reissuance of benefit payments as well as establishment of receivables.
	PPT SHOW - Slide:  

Misuse repayments



	
	
	

	
	7.  Reissuance of benefits.  Explain to participants that VA is required to reissue misused benefits for certain misuse determinations made on or after December 10, 2004, regardless of when the misuse occurred.  Benefits will be reissued by the fiscal activity of the RO that made the misuse determination.
	PPT SHOW - Slide:  

Reissued benefits



	
	
	

	
	Reissuance of misused benefits by VA will occur in any case where the fiduciary is:

· Not an individual, or

· An individual serving 10 or more beneficiaries, or

· An individual serving fewer than 10 beneficiaries when negligence by VA is found

Evidence that funds have been reissued must be filed in the PGF.
	

	
	
	

	
	8.  Negligence.  Title 38 USC 6107 describes what constitutes negligence.  It provides for reissuance of misused benefits by VA was where negligence by VA is found.  Explain to the participants that negligent failure occurs when:

· VA fails to follow Fiduciary Program requirements on fiduciary appointments
	PPT SHOW - Slide:  

Negligence – first slide



	
	
	

	
	· when VA fails to investigate or monitor a fiduciary by not taking appropriate and timely action to deter, detect, and eliminate continued misuse of benefits.  Instructions and guidance on the impact relating to fiduciary appointments will be the subject of another training lesson.
	

	
	
	

	
	Describe the instances where negligent failure will exist:

· VA failed to take timely action to secure an accounting; or

· VA failed to review a fiduciary’s accounting within 60 days of the date the accounting is scheduled for review.  (For purposes of this provision, the date of receipt by the VARO is the date scheduled for review.); or

· The VA was notified of allegations of misuse, but failed to act within 60 days of the date of such notification, to include replacing the fiduciary when appropriate; or
	PPT SHOW - Slide:  

Negligence – second slide



	
	
	

	
	· Actual negligence is otherwise shown.  Actual negligence generally means conduct amounting to a failure by VA staff member(s) responsible for monitoring the fiduciary’s activities to exercise a reasonable standard of oversight.
	PPT SHOW - Slide:  

Negligence – third slide



	
	
	

	
	9.  Determining Negligence.  Negligence determinations will be made only in stances where the reissuance of benefits is contingent on a finding of negligence.  C&P Service will make all negligence determinations using the preponderance of evidence standard.  CO negligence determinations will be issued over the signature of the Director, C&P Service and will be sent to the RO Director that issued the original misuse determination.  When negligence is found, misused funds must be reissued with in 14 days.  [NOTE:  timelines are again critical.]
	PPT SHOW - Slide:  

Determining negligence



	
	
	

	
	10. Annual Report.  Statistical information must be accumulated with specific detail on misuse of funds by fiduciaries and included in the annual VBA Report.  Some of the information is readily available from existing data sources.  Additional information to be reported by each office is described on the slide.  Each office may wish to develop local feeder report formats for accumulating the information.  The data is to be provided to C&P Service on a quarterly basis by the third workday of the following month.  The first report is due 7-6-05.  Negative reports are required.  Explain that the annual report will be the consolidation of all the RO reports to CO.
	PPT SHOW - Slide:  

Report to Congress

PPT SHOW - Slide:  

RO reports



	
	
	

	
	11.  Work Measurement.  Remind the participants that each RO should report actual time spent on misuse determinations under “Other Measured Hours, Other” (WID 100086).  As with all WID data, documentation to support the hours reported must be maintained.  This documentation must be broken down by initial reviews, investigations, misuse determinations, and reconsiderations.
	PPT SHOW - Slide:  

Work Measurement



	
	
	

	
	Conclusion:  Restate the idea   
	

	
	
	

	
	Reiterate the importance of being alert to misuse situations and the timelines associated with each phase of the process.  Summarize the timelines for the participants.  Emphasize the importance of meeting these timelines.  Remind the participants of the involvement of the VSCM and Director in the misuse process and the value of keeping them informed of pending investigations.  


	Talk

PPT SHOW - Slide:  

Timelines Summary
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