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	PREREQUISITE TRAINING
	Prior to this training, you should have demonstrated proficiency in basic development skills or should have completed the VSR Curriculum Training for the Pre-Determination Team at http://cptraining.vba.va.gov/C&P_Training/VSR/VSR_Tng_Curr.htm. 

	PURPOSE OF LESSON
	This lesson is intended to provide you with a basic understanding of the general rules that affect how we develop the most common claims for service connection.  

The lesson will focus on the three basic requirements of service connection and how these requirements relate to VA’s duty to assist and notify.

We’ll discuss the basic legal principles associated with: 

· Direct service connection
· Presumptive service connection
· Service connection by aggravation
· Secondary service connection
· Reopened claims
We’ll also discuss how the Veterans Claims Assistance Act of 2000, with its provisions to notify and assist claimants, affects claims development and specifically our duty to assist by providing medical examinations and requesting medical opinions.  The lesson is not intended to develop you into RVSRs, but to help you acquire a basic understanding of the legal principles associated with service connection, which will assist you in the daily performance of your duties.



	Time Required
	3 hours 



	Instructional Method
	Lecture, participatory discussion, practical exercises, and shared feedback.



	Materials/ Training Aids


	· Note pad and writing utensil

· Access to reference material

· Advanced Development Curriculum Student Handbook and Student Guide


	TOPIC OBJECTIVES
	At the end of this lesson you will be able to:

· Explain the three principles of service connection and how they control the way we develop a claim.

· Recognize the importance of correctly identifying the issue claimed.

· Relate how the duty to notify governs claims development.

· Relate how the duty to assist governs claims development.



	REFERENCES
	· 38 CFR 3.303

· 38 CFR 3.304(d)

· 38 CFR 3.307

· 38 CFR 3.309 

· 38 CFR 3.310

· 38 CFR 3.102

· 38 CFR 3.156

· 38 CFR 3.159 

· 38 CFR 3.326
· M21-1- MR Part I Section A and B


The Three Principles of Service Connection

The first two sentences of 38 CFR 3.303(a) define the three principles of service connection (highlight added).  

§3.303 Principles relating to service connection.

(a) General. Service connection connotes many factors but basically it means that the facts, shown by evidence, establish that a particular injury or disease resulting in disability was incurred coincident with service in the Armed Forces, or if preexisting such service, was aggravated therein. This may be accomplished by affirmatively showing inception or aggravation during service or through the application of statutory presumptions. Each disabling condition shown by a veteran’s service records, or for which he seeks a service connection must be considered on the basis of the places, types and circumstances of his service as shown by service records, the official history of each organization in which he served, his medical records and all pertinent medical and lay evidence. Determinations as to service connection will be based on review of the entire evidence of record, with due consideration to the policy of the Department of Veterans Affairs to administer the law under a broad and liberal interpretation consistent with the facts in each individual case.

The elements of service connection are:

· Something happened in service (injury or disease) and,  
· There is a current disability and,
· There is a link (sometimes called a “nexus”) between the in-service incident/disease and current disability.
The second sentence expands the definition by noting we can presume an injury/disease had its occurrence during service either directly (affirmatively showing inception or aggravation during service) or indirectly, through invocation of statutory presumptions.

Think of some examples of conditions that can be proven that way.  Here is a hint:  You’ll find them under 38 CFR 3.309.  Write two or three down.

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

Now think about how the definition of service connection listed in 38 CFR 3.303 (there must be an injury/disease in service, current disability, and evidence of linkage between current disability and service) are met in:

· A typical herbicide claim

· A claim for a chronic disability listed under 38 CFR 3.309(a)

· A claim for service connection filed more than 20 years after service

· A claim for service connection filed within one year of discharge from service.

Remember:  All claims can be reduced to the three elements of service connection stated above. The goal of efficient development is to obtain the information that will enable the RVSR to make a decision.  

How Does VA’s Duty to Notify and Duty to Assist Affect Claims Analysis and Development?

How we are required to assist a claimant is spelled out in 38 CFR 3.159, which implements the provisions of the VCAA of 2000.  The two major duties we have are:  

1) Duty to notify the claimant of information and evidence needed to decide the claim which we do not already have, and

2) Duty to assist the claimant in getting that evidence.

38 CFR 3.159(c)(4)(i) specifically spells out what our duties are in regards to obtaining medical examinations and medical opinions.  

Here is the text of 38 CFR 3.159(c)(4):
(4) Providing medical examinations or obtaining medical opinions. 

(i) In a claim for disability compensation, VA will provide a medical examination or obtain a medical opinion based upon a review of the evidence of record if VA determines it is necessary to decide the claim. A medical examination or medical opinion is necessary if the information and evidence of record does not contain sufficient competent medical evidence to decide the claim, but:

(A) Contains competent lay or medical evidence of a current diagnosed disability or persistent or recurrent symptoms of disability;

(B) Establishes that the veteran suffered an event, injury or disease in service, or has a disease or symptoms of a disease listed in §3.309, §3.313, §3.316, and §3.317 manifesting during an applicable presumptive period provided the claimant has the required service or triggering event to qualify for that presumption; and

(C) Indicates that the claimed disability or symptoms may be associated with the established event, injury, or disease in service or with another service-connected disability.

(ii) Paragraph (4)(i)(C) could be satisfied by competent evidence showing post-service treatment for a condition, or other possible association with military service.

(iii) Paragraph (c)(4) applies to a claim to reopen a finally adjudicated claim only if new and material evidence is presented or secured.  (Authority: 38 U.S.C. 5103A(d))

As you see, subparagraphs (A), (B), and (C) give practical information how we are to help a claimant relative to each of the three principles of service connection noted in 38 CFR 3.303.  Remember the three principles of service connection:  

· Something happened in service (injury or disease) and, 
· There is a current disability and,

· There is a link between the in-service incident/disease and current disability.

Which one of the three principles of service connection matches what subparagraph?

Subparagraph (A) addresses ____________________________

Subparagraph (B) addresses ____________________________

Subparagraph (C) addresses ____________________________

Here are several Fact Patterns.  Review them and decide if we have

a) Evidence for each of the three principles of service connection, and 

b) Need to order a VA examination and what evidence the VA examination must provide.  Think specifically about how the provisions of 38 CFR 3.159(c)(4) affect your decision to order or not to order a VA examination in each case.

FACT PATTERN #1: Veteran claims service connection for prostate cancer related to service in Vietnam.  The veteran claims that he was diagnosed and had surgery for prostate cancer three years ago.  His DD 214 confirms in-country Vietnam service.  The veteran did submit medical records showing a diagnosis of prostate cancer.   

Do we have evidence of the three elements of service connection?  If so, what are they?

Do we order an examination?  Why?

FACT PATTERN #2:  The veteran was discharged from service seven years ago.  She is claiming service connection for arthritis of the right knee and states she was found to have arthritis on discharge from service.  She notes that she saw a physician for complaints of right knee pain four years ago, but did not submit private treatment records.  Service medical records confirm a diagnosis of arthritis of the right knee shortly before discharge from service.

Is an exam needed?  If so, why?

FACT PATTERN #3:  Same as Fact Pattern #2 but service medical records do not confirm diagnosis of arthritis during service.  They do show she reported knee pain which was diagnosed as knee strain.  

Is an exam needed?  If so, why?

Principles of Service Connection as Related to Specific Types of Claims

· 38 CFR 3.303 and 3.306 governs claims for aggravation.

· 38 CFR 3.310 governs claims for secondary service connection. 

· 38 CFR 3.156 governs how finally disallowed claims can be reopened (new and material evidence). 

Points to consider:

1. It is important to recognize the type of claim because required development for each type of claim is different.  

2. Notification requirements may change depending on claim type.  Example:  A claim for secondary service connection requires a different type of attachment to the VCAA letter.  Again, recognizing the type of claim is of the utmost importance.

3. Also, the three requirements of service connection apply to each of these types of claims.

Other Important Regulations that Affect How We Develop 
Claims

38 CFR 3.304 (d) requires us to accept a statement from a claimant as to incurrence of an injury or disease during combat absent any official record confirming the incident thus establishing the in service requirement provided the statement is consistent with the circumstances, conditions or hardships of such service.  

38 CFR 3.102 discusses and defines the concept of reasonable doubt.

§3.102  Reasonable doubt.

It is the defined and consistently applied policy of the Department of Veterans Affairs to administer the law under a broad interpretation, consistent, however, with the facts shown in every case. When, after careful consideration of all procurable and assembled data, a reasonable doubt arises regarding service origin, the degree of disability, or any other point, such doubt will be resolved in favor of the claimant. By reasonable doubt is meant one which exists because of an approximate balance of positive and negative evidence which does not satisfactorily prove or disprove the claim. It is a substantial doubt and one within the range of probability as distinguished from pure speculation or remote possibility. It is not a means of reconciling actual conflict or a contradiction in the evidence. Mere suspicion or doubt as to the truth of any statements submitted, as distinguished from impeachment or contradiction by evidence or known facts, is not justifiable basis for denying the application of the reasonable doubt doctrine if the entire complete record otherwise warrants invoking this doctrine. The reasonable doubt doctrine is also applicable even in the absence of official records, particularly if the basic incident allegedly arose under combat, or similarly strenuous conditions, and is consistent with the probable results of such known hardships.  (Authority: 38 U.S.C. 501(a))

Think about when this concept of reasonable doubt would apply to deciding whether to order a VA examination and how we develop claims.  

38 CFR 3.326 provides some more guidance on when we request VA examinations.

3.326  Examinations.

For purposes of this section, the term examination includes periods of hospital observation when required by VA.

(a) Where there is a claim for disability compensation or pension but medical evidence accompanying the claim is not adequate for rating purposes, a Department of Veterans Affairs examination will be authorized. This paragraph applies to original and reopened claims as well as claims for increase submitted by a veteran, surviving spouse, parent, or child. Individuals for whom an examination has been scheduled are required to report for the examination.

(b) Provided that it is otherwise adequate for rating purposes, any hospital report, or any examination report, from any government or private institution may be accepted for rating a claim without further examination. However, monetary benefits to a former prisoner of war will not be denied unless the claimant has been offered a complete physical examination conducted at a Department of Veterans Affairs hospital or outpatient clinic.

(c) Provided that it is otherwise adequate for rating purposes, a statement from a private physician may be accepted for rating a claim without further examination.  (Authority: 38 U.S.C. 5107(a))

This paragraph notes that when we have a claim for compensation or pension but medical evidence accompanying the claim is not adequate for rating purposes, a VA examination will be authorized (this is also stated in 38 CFR 3.159).

Think of an example where we can accept a statement from a private physician.  A common scenario involves herbicide claims.

Summary and Points to Remember

Evidence to substantiate a claim can come in many forms but before we decide what evidence we need to resolve the claim we must understand what type of claim has been filed.  For purposes of this lesson, we limited the discussion to claims for service connection.

Points to remember:  

· There are three basic requirements for service connection.

· How we develop depends on the type of claim – correct identification of the type of claim is a must.

· A clear understanding of the basic requirements for service connection helps to analyze the claim so we can fulfill our duty to notify and duty to assist as spelled out by 38 CFR 3.159.

· The concept of reasonable doubt tells us how we are to decide when the evidence is in balance and provides guidance on how much development we must do.

· We can accept statements or reports from private physicians as long as they provide the evidence we need to make a decision.
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