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__Claims Recognition


CLAIMS RECOGNITION
	Objectives:
	
Learn what is necessary to establish an applicant for benefits as a claimant.  


Learn different types of claims and how to identify each.  



	Time Required:
	2 hours



	Instructional Method:


	Lecture, participatory discussion, and practical exercise.


	Materials/ Training Aids:


	Classroom or private area where a discussion may be held.  Chairs and writing surfaces are required.

Large writing surface such as easel pad, chalkboard, dry erase board, overhead projector, etc., with appropriate markers, or computer with projection equipment and PowerPoint software.

· Claims Recognition PowerPoint presentation

· Claims Recognition Handout
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· 38 CFR, Part 3, 3.150 thru 3.160

· M21-1 MR, III.ii.2, ,III.iv.2.B, III.iv.6.B.3 and IV.ii.2.A.1 

· Summary of Significant Holdings of the Court of Veterans Appeals

· VA forms 21-526 (original application); VA Form 21-4138

CLAIMS RECOGNITION

INTRODUCTION







There are certain things that must happen during the claims process before a rating specialist can rate a case.  These requirements must be considered in every case.  Failure to satisfy these basic requirements precludes VA from making a decision on the merits of the case.  It does not matter how many times the applicant has filed an application, if he or she does not satisfy certain threshold requirements the claim must be disallowed.

QUESTIONS OF STATUS






Prior to the processing of a claim, the question of status must be resolved.  In order to process an application, a person must first attain the status of a claimant. 

Who is a claimant?  A person who files a claim.


Who is an applicant? A person who applies for something.


How do we determine the difference between an applicant and a claimant? 

An applicant must meet specific legal requirements before he or she can be considered a claimant.  The definitions in 38 CFR 3.1 explain the legal requirements for each specific category (pertaining to whether he or she is applying as a veteran, spouse, child, etc.). 

VA is not required to proceed with the adjudication of a claim if a legal claimant has not been established.  Aguilar v. Derwinski, 90-149, (1991).    However, such a determination will not be necessary in most cases.  Situations where a widow does not have surviving spouse status or the veteran does not have the requisite service or character of discharge to achieve claimant status are the typical cases found where such a determination is necessary.  

Preponderating evidence

What level of proof is required of an applicant to establish the status of a claimant?  Applicants must submit preponderating evidence, which shows they have status as a claimant.  

What is preponderating evidence?  To exceed something else in weight.  Also, to be greater than something else, as in power, force, quantity, or importance; predominate.  Essentially, a greater than 50 percent threshold.  In cases involving surviving spouse or veteran status, official documents will usually be required to satisfy this threshold.  

If preponderating evidence does not establish status to file a claim for benefits, advise the applicant and provide notice of appeal rights.  If, on the other hand, after weighing the evidence, preponderating evidence supports the applicant's status as a proper claimant, consideration may be given to the claim itself.

The Court has held that the doctrine of Reasonable Doubt (38 CFR 3.102) applies to individuals who have established they have status as a claimant.  As you will see later, Reasonable Doubt is a very user-friendly legal doctrine. The Court has speculated that it is perhaps the easiest standard of proof recognized under the law.  However, Reasonable Doubt cannot be used until the individual has established his or her status as a claimant.  

CLAIMS - BENEFITS







The most basic claim for benefits involves the question of service connection (“SC”) for disability compensation, allegedly caused by some injury or disease that occurred during the veteran’s service or certain diseases, which manifest within a specified period of time thereafter.  In the latter case, the veteran’s disability may be subject to a grant of service connection through a number of statutory or regulatory presumptions. 

TYPES OF CLAIMS







1.  ORIGINAL CLAIMS
An original claim is an initial formal application on a form prescribed by the Secretary (38 CFR 3.160(b)).  This category is most important when distinguishing the first claim for service connection for a particular disease or injury from a subsequent claim to reopen.  An original claim may be filed as a formal claim or an informal claim.  A formal claim for compensation is filed on VA Form 21-526.  An informal claim (any communication or action, indicating an intent to apply for one or more benefits under the laws administered by the VA, 38 CFR 3.155), may be filed via computer, phone, or any type of paper but must be followed with a formal application within one year from the date it was sent to the claimant.  See #5 below.
2.  REOPENED CLAIMS
Under the provisions of 38 CFR 3.160(e), a reopened claim is any application for a benefit received after final disallowance of an earlier claim.  This occurs when the veteran does not appeal within one year, the initial rating decision by the RO denying him service connection for a disability.  The denial is then said to be “final,” and the veteran may only seek to reopen the claim (and obtain service connection for the disability) by the submission of new and material evidence. 
What is new and material evidence?  38 CFR 3.156 states the following:

New evidence means existing evidence not previously submitted to agency decisionmakers. 

Material evidence means existing evidence that, by itself or when considered with previous evidence of record, relates to an unestablished fact necessary to substantiate the claim. 

New and material evidence can be neither cumulative nor redundant of the evidence of record at the time of the last prior final denial of the claim sought to be reopened, and must raise a reasonable possibility of substantiating the claim.  

New and material evidence is presumed credible for the limited purpose of determining whether a case should be reopened.  Once the case is reopened, that evidence is to be weighed with all other evidence of record.  

In summary, the term "reopened claim" only applies to attempts to obtain reconsideration of previously finally denied claim.

3.  CLAIMS FOR INCREASE

A claim for increase is any application for an increase in rate of a benefit being paid under a current award, or for resumption of payments previously discontinued (38 CFR 160(f)).  A claim for increase should not be referred to as a reopened claim.  The resolution of a claim for increase depends upon evidence such as treatment records, VA examination or both.  Additionally, new and material evidence is never a consideration in this situation.  Service connection has already been granted.  You are only considering an increased evaluation.  


4.  NEW CLAIMS
The next category of claim is the "new" claim.  Such claims generally involve a review of new evidence based on new applications.  There are many types of new claims. 

The most frequent type of new claim is one based on an application for a new condition after an original claim was previously submitted and adjudicated.  
A new claim for presumption may be based on compensable manifestations of a disorder, which developed after prior disallowance.

One other type of new claim is a new application based on liberalizing legislation or revised regulatory criteria (38 CFR 3.114).  This type of claim should not be called a reopened claim since new and material evidence is not necessary.  Based upon a new law or a revision to an existing regulation, benefits may be granted. 

5.  SPECIAL CLAIMS
In the category of special claims, the most frequently encountered claim would be clear and unmistakable error claims.  Under the provisions of 38 CFR 3.105(a), previous determinations which are final and binding will be accepted as correct in the absence of clear and unmistakable error.  Where evidence establishes such error, the prior decision will be reversed or amended.  The rating decision which constitutes a reversal of a prior decision on the grounds of clear and unmistakable error has the same effect as if the corrected decision had been made on the date of the reversed decision.  

In order for there to be a valid claim of clear and unmistakable error clear and unmistakable error (CUE), there must have been an error in the prior adjudication of the claim.  Either the correct facts, as they were known at the time, were of record but not considered by the adjudicator or the statutory or regulatory provisions in effect at the time were incorrectly applied.  The claimant in short, must assert more than a disagreement as to how the facts were weighed or evaluated.  A CUE must be the sort of error which, had it not been made, would have manifestly changed the outcome at the time it was made.  Errors that would not have changed the outcome are harmless; by definition, such errors do not give rise to the need for revising the previous decision.  A CUE encompasses errors that are undebatable, so that it can be said that reasonable minds could only conclude that the original decision was fatally flawed at the time it was made.  A CUE must be based on the record and the law that existed at the time of the prior AOJ or BVA decision.  (M21-1MR, III.iv.2.B.7.)

A claim of clear and unmistakable error must be specific and not a mere broad allegation of a failure to follow regulations, failure to give due process, or another general error.  Mindenhall v. Brown, 7 Vet. App. 271 (1994).  Once a final CUE decision has been rendered, the claimant may not raise the same issue again.  In other words, it is not possible to claim that a final CUE determination was itself erroneous except on timely appeal to the BVA or to the Court.  Olson v. Brown, 5 Vet. App. 430 (1993).  However, a claimant may raise a new CUE claim with respect to a decision based on other issues.  For example, a CUE claim on denial of secondary service connection would be permissible even though a prior CUE claim on direct or presumptive service connection had been finally disallowed.

The benefit of the doubt rule is not applicable to a clear and unmistakable error determination since an error either undebatably exists or there was no error within the meaning of 38 CFR 3.105(a). Russell v Principi, 3 Vet. App. 310 (1992).  Also, failure of duty to assist cannot constitute a CUE claim.  Caffrey v. Brown, 6 Vet.App. 277 (1994).
6.  INFORMAL CLAIMS
Another category is the informal claim.  Under 38 CFR 3.154, any communication in writing showing an intent to file a claim for disability or for death benefits resulting from the pursuit of a course of vocational rehabilitation, hospitalization, medical or surgical treatment or examination under VA laws may be accepted as a claim.  Under 38 CFR 3.155(a), any communication or action, indicating an intent to apply for one or more VA benefits, from a claimant, or his or her representative, a Member of Congress, or other person acting on behalf of a person may be considered an informal claim.  


Upon identification of an informal claim, it is necessary to furnish the applicant with an application form and information concerning the time limit for filing a formal claim if a formal claim under 38 CFR 3.151 or 3.152 has never been filed.  Failure to inform an applicant of a time limit for submitting a formal application, or of a time limit for submitting evidence, etc., effectively means there is no time limit.  In that situation, a formal application filed at any point in the future would be timely.

If a formal claim has been previously filed, which meets the requirements of §3.151 or 3.152, an informal request for increase or reopening will be accepted as a claim.

7.  IMPLIED CLAIMS
An implied claim is one which involves consideration of a chronic disability found in the service medical records even if they are not claimed (M21-1 MR, IV.ii.2.A.1).  Chronic disabilities are listed in 38 CFR 3.309(a); however, this list is not all inclusive as it is for presumptive conditions.  (NOTE:  There is a difference between chronic and presumptive conditions.)

Not every scar or fracture noted in review of the service medical records may be considered a chronic disability for rating purposes in the absence of a specific claim.  Chelte vs. Brown, 10 Vet.App. 268 (1997).  Many scars and fractures heal without disabling residuals and unless claimed on the application or by subsequent action should not be placed at issue.  M21-1 MR, IV.ii.2.A.1 provides a list of certain disabilities for which service connection should not be considered unless they are specifically claimed, to include:  acute and transitory disorders without residual disability; disorders noted by history only; and abnormal clinical findings, such as cholesterol or blood sugar levels, that are not generally recognized as disabilities or subject to service connection.
8.  INFERRED CLAIMS
An inferred claim is one which is not specifically placed at issue by the claimant, but derived from the consideration or outcome of a related issue or placed at issue by the RVSR from a review of the evidence.  For example:  A veteran is service connected for a disability rated at 100% with another service-connected disability evaluated at 60%.  The inferred issue becomes Special Monthly Compensation (SMC) at the Housebound (HB) rate.  In general, infer an issue only when entitlement can be granted.  Do not put a benefit at issue merely to deny it.   Instructions with regard to consideration of inferred issues are contained in M21-1 MR, III.iv.6.B.3.

9.  ANCILLARY ISSUES

An ancillary issue arises when there is potential entitlement to additional VA benefits subsequent to the establishment of specific disability criteria.   Eligibility for ancillary benefits is contingent on the type of disability entitlement the veteran has or the circumstances of the veteran’s death.  A partial list of ancillary benefits is furnished in M21-1 MR, III.iv.6.B.3.c.  They include Dependent’s Educational Assistance (DEA) under 38 USC Chapter 35, specially adapted housing, special housing adaptation grants, and automotive and adaptive equipment.
ATTACHMENT A:

READY REFERENCE SHEET - ISSUE IDENTIFICATION

COMPENSATION

· 100% evaluation - consider Chapter 35 (M21-1 MR, III.iv.6.B.3)

· Single 100% - consider A&A/HB (includes Paragraph 29 & 30)

(M21-1 MR, III.iv.6.B.3 and IV.ii.2.H.44)

· Single 100% mental condition - consider competency (M21-1 MR, III.iv.6.B.3 and III.iv.8.A.2.a)

· S/C granted for loss/loss of use of an extremity, creative organ, mastectomy or sensory organ - determine entitlement to SMC (M21-1 MR, III.iv.6.B.3.)

· S/C loss/loss of use of extremity - consider entitlement to automobile (38 CFR 3.808, M21-1 MR, III.iv.6.B.3) and specially adapted housing (38 CFR 3.809) (M21-1 MR, III.iv.6.B.3)

· Psychosis - S/C psychosis based on wartime service denied, consider S/C for treatment (38 USC 1702, M21-1 MR, III.iv.6.B.3.)

LEGISLATIVE CHANGES
· Revision of Schedule for Spine - 9-26-03

· Revision of Schedule for Intervertebral Disc Syndrome - 8-22-02 and 9-26-03

· Revision of Schedule for Skin - 8-30-02

· Revision of Schedule for Hand - 8-26-02

· Revision of Schedule for Digestive System (Liver) - 7-2-01

· Revision of Schedule for Hearing, Ear and Other Organs of Sense - 6-10-99

· Revision of Schedule for Cardiovascular System - 1-12-98 

· Revision of Schedule of Muscle System - 07-03-97

· Revision of Schedule of Mental Disorders - 11-7-96

· Revision of Schedule for Respiratory Conditions - 10-7-96

· Revision of Schedule for Infectious Diseases, Immune Disorders & Nutritional Deficiencies - 8-30-96

· Revision of Schedule for Endocrine System - 6-6-96

· Revision of Schedule for Hemic and Lymphatic Systems - 10-23-95

· Revision of Schedule of Gynecological Conditions - 05-22-95

· Revision of Schedule for Genitourinary Schedule - 2-17-94

GC OPINIONS:  Limitation of Flexion & Extension of the Leg (PREGCOP 9-04)
Arthritis & instability knees (PREGCOP 23-97 and 9-98)

                                   ATTACHMENT B – Review Exercise

1)  What is the difference between a claimant and an applicant?

2)  What is new and material evidence?  Give a scenario in which new and material evidence would not be necessary.

3)  List at least FIVE types of claims and describe each of them.

4)  How does an informal claim become formalized?

5)  What is the difference between a reopened claim and a claim for increase?
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