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Rating Analysis

	RATING ANALYSIS


	Objectives:
	Through lecture, students will demonstrate the ability to:

· Analyze and weigh evidence in order to determine entitlement to various veterans’ benefits and/or percentages of disability.



	Time Required:
	8 hours



	Instructional Method:
	· Lecture

· Reading Assignments

· Discussion



	Student  Materials:
	· Handout
· 38 C.F.R. Parts 3 and 4



	Materials/Training Aids:


	· Handout
· Instructor Guide

· Easel pad and marker
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Analyzing and Weighing Evidence
INTRODUCTION
Once the evidence is summarized, the task of analyzing, interpreting, and if necessary, weighing it, begins.  The legal conclusions you make should reference the evidence which supports it.  A conclusion that cannot be supported cannot be made, at least not logically.  Many times, the evidence will not be in conflict, and you simply have to analyze it to determine if it shows that it meets the legal criteria for granting the claim.  Other times, the evidence will be contradictory, and you must analyze it to determine the probative value, or persuasiveness or “weight” to give to it. 

Either way, whether you are merely analyzing evidence, or weighing it to arrive at factual findings, you must communicate your analysis to the reader.  This analysis does not have to be lengthy, but it must be there.

General Principles of Weighing Evidence

You must consider all the relevant evidence, not just some of it.  Without question, your rating decision must be based upon consideration of all evidence of record as well as applicable laws and regulations.  See Flynn v. Brown, 6 Vet.App. 500, 503 (1994).  Some guidance in this process is provided by 38 C.F.R. § 4.6:

The element of the weight to be accorded the character of the veteran’s service is but one factor in the evaluation of disability.  Every element in any way affecting the probative value to be assigned to the evidence in each individual claim must be thoroughly and conscientiously studied by each member of the rating board in the light of the established policies of the Department of Veterans Affairs to the end that decisions will be equitable and just as contemplated by the requirements of the law.

We have other guidance in 38 C.F.R. § 4.2, Interpretation of Examination Reports, which states that it is the responsibility of the rating specialist to interpret reports of examination in light of the whole recorded history, reconciling various reports into a coherent disability picture.  In 38 C.F.R. § 4.3 we find a regulation implementing the statutory benefit of the doubt doctrine, applicable in cases where the evidence is in “equipoise.”  

However, in Gonzales v. West, 218 F.3d 1378 (Fed. Cir. 2000), the court held that while the decision-maker must “review” all relevant evidence, he/she does not have to “discuss each and every document in the record.”  While you do not have to explain the impact or lack thereof of every piece of evidence, it must be clear from reading the decision that you considered all the evidence submitted or obtained pertaining to the claim.

The courts have provided us significant guidance on how to weigh evidence.  Caselaw makes clear that you must assess the credibility and probative value (persuasiveness) of all the relevant evidence.
 Goodsell v. Brown, 5 Vet.App. 36, 42 (1993) (Board must evaluate the credibility and probative value of physicians’ statements).  In Gabrielson v. Brown, 7 Vet.App. 36 (1994), the Court criticized BVA for not applying a degree of scrutiny to an independent medical expert (IME) to determine its probative value.  The court recognized that an “IME opinion is only that, an opinion.  In an adversarial proceeding, such an opinion would have been subject to cross-examination on its factual underpinnings and its expert conclusions.”  The court noted that the BVAneither discussed  the credibility or persuasiveness of the evidence that supported the claimant’s position, nor explained why this evidence was rejected.  Erroneously, it simply accepted the IME on its face.  

The admissibility of evidence is not an issue in our claims process; cross-examination is not permitted at hearings, and the proceedings are not limited by rules of evidence.  However, reasonable bounds of relevancy and materiality are still guiding principles for weighing evidence.  You are like the jury in a court of law in that you are the decision-maker.  You are unlike the jury in that you must explain your reasons for assigning the weight you give to evidence.

How Do You Weigh Evidence?
Given that all evidence is admissible and must be evaluated, how is evidence weighed?  Generally, we can use the underlying notions of the rules of evidence to assist in that process. The rules provide us with a starting point (and a starting point only).  

The basic assumptions in evidence law should be applied to evidence both in favor of, and against the claim.  Rules of evidence are, in part, based upon the recognition that there are some types of evidence that are so reliable (or unreliable) that they must (or should not in any circumstances) be admitted.

 The Court suggested VA use of the Federal Rules of Evidence as a starting point in Rucker v. Brown, 10 Vet.App. 67, 73 (1997).  There, the veteran sought service connection for diseases claimed to be related to exposure to ionizing radiation. The veteran submitted various statements written by his treating physicians, who in turn relied upon recent medical research studies.  The Court found that although it had previously ruled that the rules of evidence "have no place in veterans jurisprudence," recourse to them is acceptable when it would assist in stating reasons and bases.

Evidentiary Principles Useful in Rating Decisions
First, evidence must be competent, that is, from a qualified source.  Persons who are not medical professionals are not qualified or competent to offer medical opinions or diagnose conditions.  These persons are qualified to describe their symptoms; however, just as you, yourself, are qualified to describe your headache or your stomachache.  

Second, once you determine that the evidence is competent, you can use some of the most common notions underlying the rules of evidence to weigh the evidence:

1.  Statements of “present sense impression”  These are contemporaneous statements made by a person of his or her then existing physical condition.  They are statements "describing or explaining an event or condition while the person was perceiving the event or condition, or immediately thereafter."  This principle recognizes that a statement made at the time of, or shortly after a relevant event (such as an injury) describing that event, would generally be more accurate and probative than a statement made describing the event several years after the event occurred.  Therefore, these kinds of statements are hearsay exceptions.

2. An "excited utterance"  These are statements relating to a startling event or condition made by a person who was under the stress of excitement caused by that event or condition.  Once again, the assumption is that such statements have the ring of truth because the person is immediately responding to the startling event without having the opportunity to reflect upon it and interpret it much later in time. For 

example:

· Many years after service, a veteran claims service connection for a disability he alleges resulted from an in-service accident.  A statement that he made at the time the accident occurred is highly probative as to the circumstances of that accident: "Look out for that truck!”

3.  Statements describing a present bodily condition made to a physician, nurse, ambulance attendant or other health care provider, when made for the purpose of seeking medical attention, or made in the course of the health professional's diagnosis and treatment.  Such statements are considered very probative because it is assumed that the person is accurately and truthfully describing his or her symptoms to a doctor in order to obtain accurate diagnosis and treatment.  This is a very commonly used principle.  It is one of the reasons we give much weight to statements made by a claimant to a doctor and recorded in service medical records.

4.  Business Records.  These are memoranda, reports, records, compilations of dates and events made at or near the time of the events described in them, if prepared by a person with knowledge of those events and if kept in the regular course of business activity.  These are generally highly probative to show that the events described in the records actually occurred as reported.  Examples of such reports are insurance reports, line of duty investigation reports, and accident reports from private employers.

5.  Public Records.  These are factual, contemporaneous public records prepared by an official with a duty to record the facts as they are expressed in those public records.  Once again, public records are considered highly probative.  Examples of such records are personnel and administrative records of military service, "morning reports," and birth and death certificates.

What is the bottom line here?

It is clearly improper to "exclude" evidence based on the formal rules of evidence (i.e., hearsay, lack of authentication, lack of confrontation and/or cross-examination).  All evidence is therefore "admissible."  You must consider its probative value.

Rules of evidence should not be cited, nor their underlying premise relied upon as "the" dispositive factor in the weighing of evidence.   It would clearly be erroneous to base your claim decision on one statement made by the claimant at the time of the incident because it was akin to a “statement of present sense impression,” without weighing the other evidence of record.

Ideas underlying evidentiary rules are based upon basic beliefs that  some types of evidence exist that are per se so reliable or unreliable that their admission must be controlled and limited to certain circumstances.  Because these basic beliefs are based upon well-founded notions of the probative value of evidence, the "rules" provide a starting point for weighing evidence.

Evaluating Medical Evidence
The Basic Law:  It is now well-settled that you may not rely upon your own unsubstantiated medical opinion to decide a claim.

Reasons and Bases:  Because you cannot rely upon your own unsubstantiated medical conclusions to reject expert medical evidence submitted by the claimant, you must rely on other medical evidence to support your rating decision.
   You ensure the integrity of your decision by following a basic principle: Your decision should always be linked to specific evidence.  This specific evidence does not have to be a VA medical report.  The key point is that there must be competent medical evidence, independent of your unsubstantiated medical opinion to support your decision.

Always check the body of your draft decision to ensure that you have internally linked your findings to medical evidence of record.  For example, instead of stating:

" Your lumbosacral strain is manifested by some loss of lateral spine motion in the standing position, and therefore does not meet the criteria for a rating greater than 20 percent under Diagnostic Code 5237."

Internally link the discussion to the evidence of record, as in:

"As the most recent VA medical examination in July 1988 demonstrates, 

 your lumbosacral strain manifests some loss of lateral spine motion 

in the standing position, and therefore does not meet the criteria for a rating 

greater than 20 percent under Diagnostic Code 5237.  At that time, the examiner

specifically found no limitation of forward bending, and no listing of the spine."

The bottom line is that if you, the claimant or someone else reviewing the decision cannot find the evidence upon which you relied, there is a chance that you may have based your decision on your own unsubstantiated medical conclusion. That is, you just “made it up." 

Factors to Use in Weighing Medical Evidence
As the finder of fact you are obligated to evaluate the relevance and probative value of the evidence submitted in support of the claim, including the reports of physicians.  The court has provided us numerous factors to use in weighing medical evidence:

1.  The bases for the physician’s opinion (i.e., theory, observation, practice, clinical testing, subjective report, surmise, etc.);

2. The physician's knowledge of the veteran's accurate medical and relevant 

personal history, e.g., the veteran’s claims file;

3. The length of time the physician treated the veteran;

4. The reason for the physician's contact with the veteran (i.e., for treatment, for substantiation of a medical disability claim);

5.  The physician's expertise and experience
; 

6.  The degree of specificity of the physician's opinion;

7.  The degree of certainty of the physician's opinion, (i.e., “it is possible” vs. “it is likely” vs. “to a reasonable degree of medical certainty” vs. “at least as likely as not,” etc.)

Do not rely upon your surmise in discussing these factors.  You must cite the specific information in each medical report upon which you rely in rejecting a medical opinion, or in choosing one conflicting opinion over another.

Avoid discounting a physician's opinion on the basis that he or she is being paid by the veteran for medical services, or on the basis that the physician has become an advocate for the veteran.  Logically, absent some tangible evidence of record that the physician's fee is set based upon the strength of his or her opinion, there is no basis for assuming that physicians and other medical care providers are not concerned with the welfare of their patients.  You can expect that a patient may inform his or her physician of any current controversy involving the condition being treated.  A physician will often support any and all reasonable efforts in a number of spheres that may benefit the patient.

Most importantly, minimizing the weight of a treating physician's opinion based upon the idea that he or she has become an advocate for the patient may be improper because it may appear to be based upon an adversarial judgment; i.e., bias.  VA's system of claims adjudication is non-adversarial.

The mere transcription of medical history does not transform the information into competent medical evidence merely because the transcriber happens to be a medical professional.
  Likewise, the opinion of a physician that a person is being "truthful" in relating past history is not necessarily probative as to the facts of that history.

When evaluating multiple medical opinions, it is important that you examine each medical opinion individually and in light of other opinions of record.  In more complicated claims, you will find that treating physicians often refer their patients to other specialists or to other clinicians for diagnostic testing.  You should consider examining the factual bases underlying the specialist’s opinion as it relates to the veteran’s history.  See Swann, supra.  As to the conclusions reached by multiple medical specialists, you should consider examining, analyzing and discussing these opinions for corroborative value, and should not dismiss multiple opinions as merely “cumulative.”

Evaluating Service Medical Records
Service medical records are very probative as to what occurred during a veteran’s military service.  Generally they contain at least the following:

1.  The periodic physical examinations, reflecting the claimant’s then contemporaneous statements of physical health, and clinical evaluations by service department physicians;

2.  “Sick call” and follow-up clinical records, reflecting the claimant’s subjective report of the incurrence of his complaint; the nature of his medical problem, treatment afforded, whether he returned to duty;

3.  Duty “profiles” excusing the claimant from performing in certain types of duty due to temporary or permanent disabilities;

4.  Separation physical examination is probably the most probative service medical record because it is usually prepared shortly before discharge and, therefore, may be construed as the evidence most reflective of physical condition at time of separation.  In particular, the separation “medical history questionnaire” memorializes the veteran’s report of his then present, and past physical and psychiatric condition as it relates to military service.

In light of the discussion above regarding the weighing of evidence, you can see that service medical records may be construed to be particularly probative because they represent contemporaneous statements made by a veteran of his or her then existing statement of physical condition or contemporaneous statements made by a veteran for the purposes of receiving medical diagnosis and treatment.  

The Court has recognized the particularly probative nature of service medical records.  In Hampton v. Gober, 10 Vet. App. 481, 482-483 (1997), the veteran was discharged from service in 1993 and his separation examination reflected a diagnosis of a bilateral knee condition.  He applied for service connection of the disability shortly after discharge.  The Board relied upon a VA examination conducted after discharge that noted "no pertinent complaints or findings referable to [a] left knee disability," and denied the claim.  The court remanded the claim for further development and review because of the short passage of time between the veteran's discharge and his claim.  

Some claimants may assert that their service medical records are missing or are inaccurate (typically by challenging the separation physical examination that showed normal findings).  However, it may be stated that because the law presumes the regularity of administrative processes in the absence of clear evidence to the contrary, a claimant has the burden to produce such evidence.
 

a.  The claimant’s mere contention may be insufficient to counter the separation findings.  Cf. YT v. Brown, 9 Vet.App. at 199; Ashley v. Derwinski, 2 Vet.App. at 64-65.

b.  Because the records were provided by an agency of the U.S. government, reliance upon the original service medical records would be consistent with the well-recognized reliance placed by VA upon service department and NPRC determinations.  Cf. Sarmiento v. Brown, 7 Vet.App. 80, 83(1994); Duro v. Derwinski, 2 Vet.App. 530, 532(1992); 38 CFR §§ 3.203(a), (c) (1997)

Evaluating Treating Physician’s Reports
The reports of treating physicians are not necessarily dispositive.  Harder v. Brown, 5 Vet.App. 183, 188(1993).  Like all other evidence, they must be analyzed and discussed.  Guerrieri v. Brown, 4 Vet.App. 467, 473 (1993).

a.  “It is axiomatic that while the Board is not required to accept the proffered medical opinion supporting a claim, it must ‘provide a medical basis other than its own unsubstantiated conclusions to support its ultimate decision.’ (citations omitted).”  Winsett v. West, 11 Vet.App. 420,424 (1998).  In Winsett, the Court found that the BVA’s reliance upon the opinion of a specialist, over a general practitioner, provided a plausible basis for the decision.

b.  Where the BVA did not discuss the opinion of the veteran’s treating physician, the Court held that the position of VA was not “substantially justified.” Curtis v. Brown, 8 Vet.App. 104, 107(1995).

c.  In cases involving multiple medical opinions, each medical opinion should be examined, analyzed and discussed for corroborative value, and should not be dismissed as merely “cumulative.”  Wray v. Brown, 7 Vet.App. 488, 492-493 (1995).

d.  Greater weight may be placed on one physician’s opinion than another’s depending on factors such as the reasoning used by the physicians and whether or not, and the extent to which, they reviewed prior clinical records and other evidence.  Gabrielson v. Brown, 7 Vet.App. 36, 40 (1994).  An opinion may be discounted if it materially relies on a layperson’s unsupported history as the premise for the opinion.  Wood v. Derwinski, 1 Vet.App. 190, 191-92 (1991).

e.  It was acceptable to rely upon a VA physician’s opinion over the opinion of private examiners because the VA examiner saw the claims file, and the private physician relied on a history provided by the veteran, that conflicted with the service medical records.  Owens v. Brown, 7 Vet.App. 429 (1995); See Evans v. West, 12 Vet. App. 22 (1998).
Evaluating VA Medical Records
VA medical records do not enjoy a higher degree of probative value simply because they are generated by VA.  Instead, they are to be evaluated as any other medical evidence. Among the recurrent issues involving VA medical records and VA examinations are the following:

a.  In pre-VCAA claims, it was held that “the statutory duty to assist requires a thorough and contemporaneous medical examination.”  Hilkert v. West, 11 Vet.App. 284 (1998); Floyd v. Brown, 9 Vet.App. 88, 93 (1996); Shipwash v. Brown, 8 Vet.App. 218, 222 (1995).

b.  “If a diagnosis is not supported by the findings on the examination report or if the report does not contain sufficient detail, it is incumbent upon the rating board to return the report as inadequate for evaluation purposes.”  38 CFR § 4.2.

c.  The Board may not rely upon its own unsubstantiated medical conclusions to reject expert medical evidence in the record; rather, the Board may reject a claimant’s medical evidence only on the basis of their independent medical evidence.   Shipwash v. Brown, 8 Vet.App. 2318, 223 (1995); Colvin v. Derwinski, 1 Vet.App. 171, 175 (1991). 

Judicial Temperament
Good rating and sound legal reasoning are synonymous, and both are a matter of attitude and practice.  Your rating attitude is highly individualistic and derives primarily from past experience.  How critically and carefully you approach a claim, how willingly you consult with other rating specialists, claimants or their representatives, will largely impact on how fair and perceptive your rating decision will be.  

Look at your own decision critically.  When you write a decision that involves extensive analysis and weighing of evidence, set it aside for a while.  Review it critically; test your first assumptions.  Consider the other directions in which you could have gone with the analysis.  Identifying alternative approaches to the evidence, reflecting on them, serves to strengthen your own analysis.  

Confer with others.  Although you may be well qualified to be a rating specialist, you can always profit from a critical exchange of ideas.  At a very minimum, talking over your analysis of the evidence with someone else will give you greater confidence in your final conclusions.  

Maintain a judicial temperament.  You are entrusted, as a rating specialist, with a great deal of discretion.  You must focus on reviewing each case on its own individual merits, with empathy and without bias.

Logical Fallacies
Be on the lookout for logical fallacies.  A fallacy is faulty reasoning and can be unintentional or deliberate.  They could underlie a claimant’s contentions or show up in your own thought processes. There are many recognized logical fallacies.  Here are a few of the common ones that could arise in rating decision-making:

Hasty Generalizations:  This logical fallacy occurs when we draw conclusions from minimal evidence.  Basically, we make generalizations as to a group based on experience from an unrepresentative sampling.  On the other hand,  we may draw conclusions as to the characteristics of a group based on experience with only one or two of its members.  A preconceived bias as to the strength or weakness of a claim based on the veteran’s period of wartime service is an example of a hasty generalization.
Post Hoc, Ergo Propter Hoc or “After this, therefore, because of this”:  Analysis errors can occur from mistaken assumptions that “x” caused “y” simply because “y” followed “x.”  Because events are coincident in time does not automatically mean there is a causal relationship between them.  This is an important concept when considering nexus or the link between an event in service and a subsequently claimed disability.
Ad Hominem or “Against the Man”  This logical fallacy occurs when you attack the person rather than what the person is saying.  It occurs often in political debate, when a speaker will draw attention to person flaws of another, distracting the listener from the substance of the issue being debated.  It occurs in rating when we attack the claimant, directly or indirectly, for his or her substance abuse, and distract ourselves from the merits of the claim, which have nothing to do with the history of substance abuse.  

Unreliable data   Analysis is no better than the data from which it is derived.  Distinguish fact from opinion evidence, unsupported conclusions from supported ones.

	


1The following discussion of VA case law was adapted from an introductory training course, BVA 201, offered to new attorneys at the Board of Veterans’ Appeals [Board], by Vito A. Clementi, Counsel, Decision Team IV.  The course and the material summarized below are only used as a vehicle to assist new attorneys to better understand and analyze issues in veterans law.  New Board attorneys are advised that interpretations of law may vary, as may the application of law to the particular facts presented in each case. 

Similarly, users of the summary below are cautioned that this discussion does not contain official statements of policy or legal interpretation by the Board or VA.  Interpretations of the law vary among VA legal practitioners.  To the extent interpretation of the law is offered, it is solely that of the document’s author.   Users of this summary should rely upon the judgment of their supervisors, as well as established statutes and regulations in adjudicating claims.  The discussion was summarized from the update in November 1999.  Please be aware that the law may have changed since the document was updated.  You must always check to ensure that the law you apply in deciding cases is current and correct.

2 See e.g., Owens v. Brown, 7 Vet.App. 429, 433 (1995); Madden v. Gober, 125 F.3d 1477, 1481 (Fed. Cir. 1997); Guimond v. Brown, 6 Vet.App. 69, 72 (1993); Hensley v. Brown, 5 Vet.App. 155, 161 (1993);Culver v. Derwinski, 3 Vet.App. 292, 297-298 (1992), Gutierrez v. Principi, 19 Vet.App. 1 (2004).

3 See, e.g., Allday v. Brown, 7 Vet.App. 517 (1995); Godfrey v. Brown, 7 Vet.App. 398 (1995); Traut v. Brown, 6 Vet.App. 171 (1991).

4 Shipwash v. Brown, 8 Vet.App. 218, 223 (1995); Colvin v. Derwinski, 1 Vet.App. 171, 175 (1991).

5 See e.g., Black v. Brown, 10 Vet.App. 279, 284 (1997)

6 See e.g., See Grover v. West, 12 Vet.App. 109, 112 (1999); Leshore v. Brown, 8 Vet.App. 406, 409 (1995); Swann v. Brown, 5 Vet.App. 229, 233 (1993); Wilson v. Derwinski, 2 Vet.App. 614, 618 (1992).

7 See Moreau v. Brown, 9 Vet.App. 389, 395-396 (1996).

8 See e.g., Leonard v. Brown, 10 Vet.App. 315, 316 (1997); YT v. Brown, 9 Vet.App. 195, 199 (1996); Ashley v. Derwinski, 2 Vet.App. 62, 64-65 (1992), Pierce v. Principi, 240 F.3d 1348 (Fed. Cir. 2001), Marsh v. Nicholson, 19 Vet.App. 381 (2005).
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