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	PREREQUISITE TRAINING
	Prior to this training you should have completed the lessons on Roles and Attitudes, References, and Introduction to the Rating Schedule.

	PURPOSE OF LESSON
	The purpose of this lesson is to present material so that at the completion of the lesson you will have an understanding of the general policies in rating which are found in 38 CFR Part 3 and 4.  

This lesson will present the following information: 

Title 38 CFR Part 3, Ratings and Evaluations Sections

1. Basic entitlement considerations

2. Service connection

3. Ratings for special purposes

4. Policy on special issues

Schedule for Rating Disabilities 38 CFR Part 4, Subpart A

1. General policy information 

2. The importance of “rating policy” as set forth in the schedule

	Time Required
	8.0 hours

	Instructional Method
	Participatory discussion and practical exercise

	Materials/ Training Aids


	Classroom or private area where a discussion may be held.  Chairs and writing surfaces are required.

Large writing surface such as easel pad, chalkboard, dry erase board, overhead projector, etc., with appropriate markers, or computer with projection equipment and PowerPoint software.

· Handout and PowerPoint 

· Review exercise



	Title 38 CFR Part 3                                                                                                                           Rating and Evaluation Sections

	Objectives
	At the end of this lesson the trainee will be able to:

· Demonstrate an understanding of the general policies in rating as they relate to the principles for establishing service connection.

· Identify special issues relating to general rating policies


	Time required
	4.0 hours

	References
	· Title 38 CFR Part 3

· M21-1MR Parts III, IV, and V

· Allen v. Principi (February 2, 2001)

	Basic entitlement considerations
	In making a determination of service connection the following is a list of evidence that is required to substantiate a claim for service connection:

· Service medical records (SMRs);

· Continuity - evidence of ongoing symptomatology of the condition from military service to present.  Note:  When a chronic condition is established in service there is no requirement of evidence showing continuity (§3.303(b)); 

· Lay statements - evidence from people who know the veteran and describing observations about the veteran's conditions.  However, lay persons cannot give a diagnosis;

· First treatment - evidence to show the first treatment for the claimed disability following service;

· Recent treatment - evidence to show recent treatment and current severity for the claimed condition.  In many cases this will be a VA examination; and,

· In the case of preexisting conditions, treatment prior to service.

· In all cases, you will need SMRs.

	Line of duty and misconduct

3.301
	· Line of duty:  Direct service connection may be granted only when a disability or cause of death was incurred or aggravated in line of duty, and not the result of the veteran’s own willful misconduct or, for claims filed after October 31, 1990, the result of the abuse of alcohol or drugs.
· In 1990, 38 USC 1110 was amended to exclude payment of compensation for disability contracted in the line of duty that is the result of the veteran’s own abuse of alcohol or drugs.  The United States Court of Appeals for the Federal Circuit has held that there is nothing in the legislative history of section 1110 evidencing congressional intent to override VA’s application of section 3.310(a), or to bar compensation for veterans suffering from alcohol or drug abuse resulting secondarily from a service-connected disorder, such as PTSD, or as a symptom of the service-connected disability.

· The Federal Circuit also held that it is up to VA to determine whether an alcohol or drug abuse disability is actually caused by a service connected disability.  Even where a veteran has PTSD, for example, VA could conclude that the alcohol or drug abuse disability was due to willful action, and did not result from the service-connected disorder under section 1110; such a claim could be properly denied.

· In Allen v. Principi, 237 F.3d 1368 (Fed. Cir. 2001), rehearing en banc denied, 268 F.3d 1340 (2001), the Federal Circuit found that 38 U.S.C. § 1110 permits a veteran to receive compensation for an alcohol abuse or drug abuse disability acquired as secondary to, or as a symptom of, a veteran’s service connected disability.  According to the Federal Circuit, section 1110 precludes compensation only in two situations:  (1) for primary alcohol abuse disabilities, and (2) for secondary disabilities (such as cirrhosis of the liver) that result from primary alcohol abuse.  The Federal Circuit defined “primary” as meaning an alcohol abuse disability arising during service from voluntary and willful drinking to excess.

	Service Connection for Mental Unsoundness in Suicide  

 § 3.302                     
	General:

· In order for suicide to constitute willful misconduct, the act of self-destruction must be intentional.

· A person of unsound mind is incapable of forming intent. (Intent is an essential element of crime or willful misconduct.)

· It is a constant requirement for favorable action that the precipitating mental unsoundness be service connected.

Evidence of mental condition:

· Whether a person at the time of suicide was so unsound mentally that he/she did not realize the consequences of such an act is a question to be determined in each individual case based on all available lay and medical evidence.

· The act of suicide is considered to be evidence of mental unsoundness.  Where no reasonable adequate motive for suicide is shown, the act will be considered to have resulted from mental unsoundness.

· A reasonable adequate motive for suicide may be established by affirmative evidence showing circumstances, which could lead a rational person to self-destruction.

	Direct Service Connection              

 §§ 3.303 and 3.304


	· Direct service connection means that the facts, as shown by the evidence, establish that a particular injury or disease resulting in disability was incurred coincident with service in the Armed Forces.

· Disabling conditions shown by service records must be considered on the basis of the places, types and circumstances of his or her service as shown by service records, the official history of each organization in which he served, his medical records and all pertinent medical and lay evidence. (38 CFR 3.303(a))

· Determinations as to service connection will be based on review of the entire evidence of record with due consideration to the policy of the Department of Veterans Affairs to administer the law under a broad and liberal interpretation consistent with the facts in each individual case.

· Several principles may require consideration when determining direct service connection:

1) Presumption of soundness:  The veteran will be considered to have been in sound condition when accepted into service except as to conditions noted at entrance into service, or where clear evidence demonstrates that the condition existed prior to service.  The veteran will be considered to have been in sound condition when examined, accepted and enrolled for service, except as to defects, infirmities or disorders noted at entrance into service or where clear and unmistakable evidence demonstrates that an injury or disease existed before service. Only such conditions as are recorded in examination reports are to be considered as noted.  (38 CFR 3.304(b))

2) Chronicity and continuity:  With chronic disease shown as such in service so as to permit a finding of service connection, subsequent manifestations of the same chronic disease at any later date, however remote, are service connected, unless clearly attributable to intercurrent causes. (38 CRF 3.303 (b))

3) Pre-service disabilities noted in service. There are medical principles so universally recognized as to constitute fact (clear and unmistakable proof), and when in accordance with these principles existence of a disability prior to service is established, no additional or confirmatory evidence is necessary. (38 CFR 3.303(c))

4) Post-service initial diagnosis of disease:  Service connection may be granted for any disease diagnosed after discharge, when all the evidence, including that pertinent to service, establishes the disease was incurred in service.  (38 CFR 3.303(d))

	Presumption of soundness for veterans with peacetime service prior to January 1, 1947
	The primary difference you should note for veterans with peacetime service before January 1, 1947, is that the presumption of soundness at entry into service does not arise until after six months of continuous service. The presumption may be rebutted where evidence or medical judgment establishes that an injury or disease preexisted service. (38 CFR 3.305)


	Service Connection Based on Aggravation  §3.306

Note that the issue of aggravation is generally one requiring medical opinion.  Unless the evidence clearly indicates that there was no change in the condition or if the progression was clearly due to some event during service, it should require a medical opinion.
	· Service connection may be granted if a pre-existing condition was aggravated by military service. This may be accomplished by affirmatively showing aggravation during service.  (38 CFR 3.303(a))

· A preexisting injury or disease will be considered to have been aggravated by active military, naval, or air service, where there is an increase in disability during such service, unless there is a specific finding that the increase in disability is due to the natural progress of the disease.

· Where the advancement in service is beyond that to be expected by natural progress of the condition, service connection is warranted.  This will require analysis of the facts in the individual case and knowledge of the particular condition concerned.

· Aggravation is obviously not for application if the evidence in its entirety shows there was no increase in severity during service. The usual effects of treatment in service, having the effect of ameliorating the disease or injury incurred before enlistment will not be considered service connected unless the disease or injury is otherwise aggravated by service.  This includes postoperative scars as well as absent or poorly functioning parts or organs.

	Service Connection Based on Presumptive Provisions        

 §3.307
	· Some diseases are very insidious and slow in development. Under certain circumstances, it will be conceded that these conditions may have originated in service without it being known or without apparent symptoms. Since this is a very liberal provision, there are specific safeguards and rules that must be observed.

· Presumptive service connection for chronic disease requires ninety days of wartime service or service after December 31, 1946. The 90 days must be continuous service within or extending beyond a wartime period or after December 31, 1946.  Any length of service satisfies 38 CFR 3.309(c) (POW) and (e) (herbicides) disabilities.

· 38 CFR 3.309 (a) and (b) contain the diseases subject to presumptive service connection as chronic or tropical diseases. Chronic diseases listed in 38 CFR 3.309 (a), with three exceptions, must have become manifest to a degree of 10% or more within one year from date of separation. The exceptions are (1) Hansen's disease (leprosy) or (2) tuberculosis which may be service-connected if manifested to a degree of 10% within three years from date of separation, and (3) Multiple sclerosis which may be service connected if manifested to a degree of 10% or more within seven years of date of separation (38 CFR 3.307(a)(3)).  Tropical diseases listed in 38 CFR 3.309(b) must have become manifest to a degree of 10 percent within one year from date of separation, or at a time when standard accepted treatises indicate the incubation period commenced during such service.

· 38 CFR 3.309 (e) contain the diseases subject to presumptive service connection due to exposure to herbicides. The diseases listed at §3.309(e) shall have become manifest to a degree of 10 percent or more at any time after service, except that chloracne or other acne form disease consistent with chloracne, porphyria cutanea tarda, and acute and subacute peripheral neuropathy shall have become manifest to a degree of 10 percent or more within a year after the last date on which the veteran was exposed to an herbicide agent during active service.

· The diseases shown as chronic will be accepted as chronic, even though they may have been diagnosed as acute because of insidious inception and chronic development except where they result from intercurrent cause or where a disease is the result of drug ingestion or a complication of some other condition not related to service.

· It is important to realize that no presumption may be invoked on the basis of advancement of the disease when first definitely diagnosed (outside of the presumptive period) for the purpose of showing its existence to a degree of at least 10 percent within the presumptive period. This does not mean that the disease must have been diagnosed in the presumptive period, but there must be acceptable evidence showing characteristic manifestations of the disease to the required degree within the applicable presumptive period.

· The consideration of service incurrence for chronic diseases will not be interpreted to permit any presumption as to aggravation of a preservice disease or injury after discharge. There is no presumptive service connection by aggravation.
· The presumption of service incurrence for the diseases listed in 38 CFR 3.309 may be rebutted by evidence of a nature usually accepted as competent to indicate the time of existence or inception of disease.  Medical judgment will be exercised in making determinations relative to the effect of intercurrent injury or disease. 



	Special Issues Relating to General Rating Policies

	Presumptive diseases in 38 CFR 3.309 and 3.311

 
	§3.309 provides the diseases subject to presumptive service connection based on chronicity or specific to certain periods or circumstances of service.  The sections are presented as follows:

· §3.309(a) chronic diseases,

· §3.309(b) tropical diseases,

· §3.309(c) diseases specific to former prisoners of war,

· §3.309(d) and 3.311 diseases specific to radiation-exposed veterans, and

· §3.309(e) diseases associated with exposure to certain herbicide agents.

§3.307(a)(6) provides the definition of “Service in the Republic of Vietnam” for purposes of presumption to herbicide exposure.  Currently, VA only concedes the presumption of exposure to herbicides for service members who had actually set foot on Vietnamese soil or served on a craft in its inland waterways (VAOPGCPREC 27-97).

Other circumstances for which exposure to herbicides could be conceded include service in areas along the demilitarized zone (DMZ) in Korea between April 1968 and July 1969 for specific units identified by DOD.  See M21-1MR IV.ii.2.C.10 for more information.


	Proximate Results, Secondary Conditions  §3.310

	A disability, which is proximately due to, or the result of a service-connected disease or injury will be service connected. The secondary condition will be considered a part of the original condition. As we will point out in subsequent lessons, there are certain conditions that may not be separately evaluated. In those cases, service connection is established by showing both the primary condition and the secondary condition together with appropriate evaluations.

· Under the provisions of 38 CFR 3.310(a), disabilities, which are proximately due to, or the result of a service connected condition will be service connected. 

· An increase in non-service connected disability caused by aggravation from a service connected disability will also be service connected.  (Allen v. Brown, 7 Vet. App. 439 (1995); 38 CFR 3.310(b))

· Cardiovascular disease developing in a veteran who has a service connected amputation of one lower extremity at or above the knee or amputation of both lower extremities at or above the ankles shall be held to be the proximate result of the service connected amputation.


	Cause of Death             § 3.312
	The death of a veteran will be considered as being due to a service connected disability when the evidence establishes that such disability was either the principle or contributory cause of death.  The issue will be determined by exercise of sound medical judgment, without recourse to speculation, after a careful analysis of all the facts and circumstances.


	Service in Vietnam §3.313 
	This section specifically addresses that service connection should be granted for non-Hodgkin’s lymphoma (NHL) which develops subsequent to service in Vietnam.


	Undiagnosed Illnesses  §3.317


	Persian Gulf War veterans who suffer from qualifying chronic disabilities resulting from undiagnosed illnesses may receive disability compensation provided that such disability:  

· Must have appeared either during active duty in the Southwest Asia Theater of Operations during the Persian Gulf War or manifested to a compensable level at any time since then through December 31, 2011; and,

· By history, physical examination, and laboratory tests cannot be attributed to any known clinical diagnosis.

The following medically unexplained chronic multi-symptom illnesses are considered qualifying chronic disabilities:

(1) Chronic fatigue syndrome

(2) Fibromyalgia

(3) Irritable bowel syndrome

The following symptoms may be manifestations of an undiagnosed illness, but are not limited to:

1) Fatigue

2) Signs or symptoms involving skin

3) Headache

4) Muscle pain

5) Joint pain

6) Neurological signs or symptoms

7) Neuropsychological signs or symptoms

8) Signs or symptoms involving the respiratory system 

9) Sleep disturbances

10) Gastrointestinal signs or symptoms

11) Cardiovascular signs or symptoms

12) Abnormal weight loss

13) Menstrual disorders

For purposes of this section:

· The term Persian Gulf War veteran means a veteran who served on active military, naval, or air service in the Southwest Asia theater of operations during the Persian Gulf War. 

· The Southwest Asia theater of operations includes Iraq, Kuwait, Saudi Arabia, the neutral zone between Iraq and Saudi Arabia, Bahrain, Qatar, the United Arab Emirates, Oman, the Gulf of Aden, the Gulf of Oman, the Persian Gulf, the Arabian Sea, the Red Sea, and the airspace above these locations. 


	General rating considerations

§3.321
	The 1945 Schedule for Rating Disabilities will be used for evaluating the degree of disabilities in claims for disability compensation, disability and death pension, and in eligibility determinations. The provisions contained in the rating schedule will represent as far as can practicably be determined, the average impairment in earning capacity in civil occupations resulting from disability.  (Authority: 38 U.S.C. 1155)

Exceptional cases:
Ratings shall be based as far as practicable, upon the average impairments of earning capacity with the additional proviso that the Secretary shall from time to time readjust this schedule of ratings in accordance with experience. To accord justice, therefore, to the exceptional case where the schedular evaluations are found to be inadequate, the Under Secretary for Benefits or the Director, Compensation and Pension Service, upon field station submission, is authorized to approve on the basis of the criteria set forth in this paragraph an extra-schedular evaluation commensurate with the average earning capacity impairment due exclusively to the service-connected disability or disabilities. The governing norm in these exceptional cases is: A finding that the case presents such an exceptional or unusual disability picture with such related factors as marked interference with employment or frequent periods of hospitalization as to render impractical the application of the regular schedular standards.



	Rating of disabilities aggravated by service  §3.322 


	In cases involving aggravation by active service, the rating will reflect only the degree of disability over and above the degree of disability existing at the time of entrance into active service, whether the particular condition was noted at the time of entrance into active service, or whether it is determined upon the evidence of record to have existed at that time. It is necessary to deduct from the present evaluation the degree, if ascertainable, of the disability existing at the time of entrance into active service, in terms of the rating schedule except that if the disability is total (100 percent) no deduction will be made. If the degree of disability at the time of entrance into service is not ascertainable in terms of the schedule, no deduction will be made. 

	Combined Ratings   §3.323
	When there are two or more disabilities, a combined evaluation will be computed using the Combined Ratings Table found in 38 CFR §4.25 and rules prescribed in the Schedule for Rating Disabilities.


	Multiple noncompensable service-connected disabilities          §3.324
	If a veteran has two or more non-compensable (0%) service-connected disabilities that interfere with normal employability, a 10-percent combined evaluation may be assigned.  This is an inferred issue that must be addressed in all cases with multiple non-compensable evaluations.


	Examinations      §3.326
	A physical examination by the Department of Veterans Affairs may be authorized for any original, reopened, or claim for increase.  However, examinations are not required when there is other medical evidence that is adequate for rating purposes.  Note:  Benefits to a former POW will not be denied unless they have been offered a complete VA physical examination (POW Protocol Examination). 


	Reexaminations & Permanency       §3.327
	Review examinations will be requested when VA determines there is a need to verify either the continued existence or the current severity of a disability.  The time period for a review examination may be provided by schedule or may be at the discretion of the Rating Specialist.  No future examinations will be requested when:

· The disability is static,

· Symptoms have persisted without material improvement for 5 years or more,

· There is no likelihood of improvement,

· The veteran is over age 55 (except in unusual circumstances),

· The rating is a prescribed schedular minimum rating, or

· The combined disability evaluation would not be affected by a reduction. 

Veterans are required to report for reexaminations.  Failure to report for such examinations without good cause may result in reductions in evaluations subject to 38 CFR §3.655 and the due process provisions of 38 CFR §3.105 (e).


	Independent Medical Opinions            §3.328
	If there are complex or controversial medical issues involved, an advisory opinion can be obtained from non-VA medical experts.   Requests for this type of opinion are initiated by the Regional Office and submitted through the Veterans Service Center Manager to the Compensation and Pension Service for approval.  The request must detail the reasons why the opinion is necessary. 

Note: These are special requests and not the same as requesting a VA physician to express an opinion on a VA examination.


IMOs under §3.328 will be further discussed in the Requesting Medical Opinions lesson.



	Permanent and Total Ratings & IU     §3.340
	· Total disability is considered to exist when there is an impairment of mind or body that is sufficient to render it impossible for the average person to follow a substantially gainful occupation.  Total disability may or may not be permanent.  Total ratings are authorized for any disability, or combination of disabilities, for which the Schedule for Rating Disabilities prescribes a 100%; or, with less disability, where the requirements of §§4.15, 4.16, and 4.17 are met.

· Permanence of total disability will be taken to exist when such impairment is reasonably certain to continue through the life of the disabled person.


	Continuance of Total Disability Ratings  §3.343


	Generally, total disability ratings when warranted by the severity of the condition and not granted purely because of hospitalization, surgical, or home treatment, or individual unemployability will not be reduced, in the absence of clear error, without examination showing material improvement in physical or mental condition.
In cases of individual unemployability, reductions can be done under the provisions of 38 CFR 3.105(e).  However, caution should be exercised in such a determination that actual employability is established by clear and convincing evidence.  If a veteran with total disability rating for compensation purposes based on individual unemployability begins to engage in a substantially gainful occupation, the veteran's rating may not be reduced solely on the basis of having secured gainful work unless the veteran maintains the occupation for a period of 12 consecutive months.


	Stabilization of Evaluations        §3.344
	If an examination indicating improvement is less full and complete than the examination on which payments were authorized or continued, it cannot be used as a basis for reduction.  

Ratings on account of disease subject to temporary or episodic improvement, e.g. manic depressive or other psychotic reaction, epilepsy, psychoneurotic reaction, arteriosclerotic heart disease, bronchial asthma, gastric or duodenal ulcer, many skin disease, etc., will not be reduced on any one examination, except in those instances where all the evidence of record clearly warrants the conclusion that sustained improvement has been demonstrated.

Ratings on account of diseases which become comparatively symptom free (findings absent) after prolonged rest, e.g. residuals of phlebitis, arteriosclerotic heart disease, etc., will not be reduced on examinations reflecting the results of bed rest. 

Furthermore, sustained improvement must be demonstrated under the ordinary conditions of life.

If doubt remains after consideration of all evidence, the rating in effect will continue with reexamination in either 18, 24 or 30 months.

Note that this only applies to ratings that have continued for a long period at the same level (5 years or more).  It does not apply to disabilities that have not stabilized and are likely to improve. 

	Special monthly compensation

3.350
	As the concept of rating disabilities has evolved over the past century, it was realized that, for certain types of disabilities, the rate of payment in effect at that time was not sufficient for the level of disability present when compared to other disabilities whose rate of payment was the same.  Therefore, “Special Monthly Compensation” came about to recognize the severity of certain disabilities or combinations of disabilities by adding an additional compensation to the basic rate.  

More detailed information regarding Special Monthly Compensation will be provided in a future lesson. 

	Benefits under 38 U.S.C. 1151 -               §§ 3.358 and 3.361


	§3.358 applies to claims received by VA before October 1, 1997. If it is determined that there is additional disability resulting from a disease or injury or aggravation of an existing disease or injury suffered as a result of hospitalization, medical or surgical treatment, examination, or vocational rehabilitation training, compensation will be payable for such additional disability.

§3.361 applies to claims received by VA on or after October 1, 1997 for additional disability or death due to hospital care, medical or surgical treatment, examination, training and rehabilitation services, or compensated work therapy program. This includes original claims and claims to reopen or otherwise re-adjudicate a previous claim for benefits under 38 U.S.C. 1151 or its predecessors.

To determine whether a veteran has an additional disability, VA compares the condition immediately before the beginning of the hospital care, treatment, examination, training, or compensated work therapy (CWT) program upon which the claim is based to the condition after such care, treatment, examination, services, or program has stopped.

Claims based on additional disability or death due to hospital care, treatment, examination, or training must meet the causation requirements of this section. 

1. Actual causation required. The evidence must show that the hospital care, medical or surgical treatment, or examination resulted in the veteran's additional disability or death.

2. Continuance or natural progress of a disease or injury. Hospital care, treatment, or examination cannot cause the continuance or natural progress of a disease or injury unless VA's failure to timely diagnose and properly treat the disease or injury proximately caused the continuance or natural progress.

3. Veteran's failure to follow medical instructions. Additional disability or death caused by a veteran's failure to follow properly given medical instructions is not caused by hospital care, medical or surgical treatment, or examination.

Establishing the proximate cause of additional disability or death. The proximate cause of disability or death is the action or event that directly caused the disability or death, as distinguished from a remote contributing cause.

1. To establish that carelessness, negligence, lack of proper skill, error in judgment, or similar instance of fault on VA's part proximately caused a veteran's additional disability or death, it must be shown that the hospital care, medical or surgical treatment, or examination caused the veteran's additional disability or death; and,

2. VA failed to exercise the degree of care that would be expected of a reasonable health care provider; or

3. VA furnished the hospital care, medical or surgical treatment, or examination without the veteran's or, in appropriate cases, the informed consent of the veteran's representative.

4. Whether the proximate cause of a veteran's additional disability or death was an event not reasonably foreseeable is in each claim to be determined based on what a reasonable health care provider would have foreseen. 


	Paired organs and extremities          

§3.383
	Compensation is payable for the combinations of service connected and non-service connected disabilities listed below as if both disabilities were service connected as long as the non-service connected disability is not due to the veteran's own willful misconduct.

· Impairment of vision in one eye service-connected, other eye nonservice-connected.

· Loss or loss of use one kidney service-connected, and other kidney nonservice-connected.

· Hearing impairment in one ear compensable to a degree of 10 percent or more as a result of service connected disability, and hearing impairment as a result of nonservice-connected disability that meets the provisions of § 3.385 in the other ear.  § 3.385 provides the criteria for hearing impairment for VA purposes, which will be discussed further in the lesson on Auditory & Ear Diseases.

· Loss or loss of use of one hand or one foot service-connected, and loss or loss of use of other hand or foot nonservice-connected.

· Permanent service-connected disability of one lung rated 50% or more, and nonservice-connected disability of the other lung. 


Public law 110-157, the Dr. James Allen Veteran Vision Equity Act of 2007, was signed into law on December 26, 2007.  The Act amends 38 CFR 3.383(a)(1) to change “blindness” to “impairment of vision”, and “impairment of vision” is defined as visual acuity of 20/200 or less in each eye; or peripheral field of vision for each eye is 20 degrees or less.


	Protected Evaluations  §3.951


	Changes to the Rating Schedule are not grounds for reduction of a disability evaluation unless the condition has actually improved.  

Any disability which has been continuously rated at or above an evaluation for 20 years or more cannot be reduced, except upon a showing of fraud.
 

	Protection of Service Connection         §3.957
	Service connection for any disability or death, which has been in effect for 10 or more years, will not be severed except on a showing that the original grant was based on fraud or it is clearly shown that the person concerned did not have the requisite service or character of discharge.
Note:  There is no protection if the claimant does not have “status” as a veteran based on qualifying service or character of service.


	Schedule for Rating Disabilities                                                                                    (38 CFR Part 4, Subpart A)

	Topic Objectives


	At the end of this lesson you will:   

· Be familiar with the general policy information from the Rating Schedule.

· Have an understanding of the importance of “rating policy” as set forth in the schedule.


	Time Required
	4.0 hours

	References
	· Title 38 CFR Part 4

· M21-1MR, Part III, IV, and V 

· Gilbert v. Derwinski (October 12, 1990),

· Gilbert v. Derwinski (August 2, 1991), and

· Sammarco v. Derwinski (January 10, 1991) 


	Essentials of evaluating ratings

§4.1
	The rating schedule is primarily a guide in evaluating disability resulting from all types of diseases and injuries encountered as a result of or incident to military service.

The percentage ratings represent as far as can practicably be determined the average impairment in earning capacity resulting from such diseases and injuries and their residual conditions in civil occupations.

Generally, the degrees of disability specified are considered adequate to compensate for considerable loss of working time from exacerbations or illnesses proportionate to the severity of the several grades of disability.

To apply the rating schedule, accurate and fully descriptive medical examinations are required, with emphasis on the limitation of activity imposed by the disabling condition.

Over a period of many years, a veteran’s disability claim may be re-rated in accordance with the current laws, medical information and his or her medical condition. 



	Interpretation of examination reports

§4.2
	Different examiners, at different times, will not describe the same disability in the same language.

Features of the disability, which must have persisted unchanged, may be overlooked or a change for the better or worse may not be accurately appreciated or described.  It is the responsibility of the Rating Specialist to interpret reports of examination in the light of the whole recorded history, reconciling the various reports of examination in the light of the whole recorded history.

If a diagnosis is not supported by the findings on the examination report or if the report does not contain sufficient detail, it is incumbent upon the rating board to return the report as inadequate for evaluation purposes.



	Resolution of reasonable doubt

§4.3
	It is the policy of the VA to administer the law under a broad interpretation, consistent, however, with the facts shown in every case.  When after consideration of all the evidence (facts), a reasonable doubt arises regarding the degree of disability such doubt will be resolved in favor of the claimant.




	Evaluation of evidence

§4.6
	Every element in any way affecting the probative value to be assigned to the evidence in each individual claim must be thoroughly and conscientiously studied by each member of the rating board in the light of the established policies of the VA to the end that the decision will be equitable and just as contemplated by the requirements of the law.

Probative = serving to prove

Value = worth of something



	Higher of two evaluations

§4.7
	Where there is a question as to which of two evaluations should be applied, the higher evaluation will be assigned if the disability picture more nearly approximates the criteria required for that rating.  Otherwise the lower rating will be assigned.



	Congenital or developmental defects

§4.9
	Congenital or developmental defects, absent, displaced or supernumerary (exceeding the usual) parts, refractive error of the eye, personality disorder and mental deficiency are not diseases or injuries in the meaning of the law for disability compensation.



	Functional impairment

§4.10
	The basis of disability evaluations is the ability of the body as a whole, or the psyche, or of a system or organ of the body to function under the ordinary conditions of daily life including employment.  Evaluations are based on lack of usefulness, of these parts or systems, especially in self-support.  This imposes upon the medical examiner the responsibility of furnishing a full description of the effects of disability upon the person’s ordinary activity.  In this connection, it will be remembered that a person may be too disabled to engage in employment although he or she is up and about and fairly comfortable at home or upon limited activity.



	Effect of change of diagnosis

§4.13
	The repercussions upon a current rating of service connection when change is made of a previously assigned diagnosis or etiology must be kept in mind.  The aim should be the reconciliation and continuance of the diagnosis or etiology upon which service connection for the disability was granted.  When any change in evaluation is to be made, the rating specialist should assure himself/herself that there has been an actual change in conditions, for better or worse, and not merely a difference in thoroughness of the examination or in the use of descriptive terms.  This will not, of course, preclude the correction of erroneous ratings, nor will it preclude assignment of a rating in conformity with 4.7 (Higher of two evaluations).




	Avoidance of pyramiding

§4.14
	The evaluation of the same disability under various diagnoses is to be avoided.  Disability from injuries to the muscles, nerves, and joints of an extremity may overlap to a great extent, so that special rules are included in the appropriate bodily system for their evaluation.

If there are residual symptoms that are due to a condition that is not service connected, these symptoms should not be applied to the service connected condition.

There are numerous conditions that have similar manifestations.  You cannot use the same manifestations to rate different disabilities.  If it is necessary you can ask for an opinion from a medical examiner as to which disability the manifestations apply.



	Total disability rating

§4.15
	Total disability will be considered to exist when there is present any impairment of the mind or body which is sufficient to render it impossible for the average person to follow a substantially gainful occupation, provided that permanent total disability is expected to last throughout the life of the disabled person.  

The following are considered to be permanent total disabilities:  The permanent loss of use of both hands, or of both feet, or of one hand and one foot, or of the sight of both eyes, or becoming permanently helpless or bedridden.  Other total disability ratings are shown in the various body systems of the rating schedule.



	Total disability rating for compensation based on unemployability of the individual

§4.16
	A total disability rating for compensation may be assigned, where the schedular rating is less than total, when the disabled person, in the judgment of the rating specialist is unable to secure or follow a substantially gainful occupation as a result of service connected disabilities.  If there is only one service connected disability it must be evaluated at 60 percent or more.  If there is more than one service connected disability the combined total must be at least 70 percent, with one disability evaluated at 40 percent or more.

For the purpose of one disability at 60 percent or one 40 percent disability, the following will be considered one disability:

1. Disabilities of one or both upper extremities, or one or both lower extremities, including the bilateral factor;

2. Disabilities resulting from common etiology or a single accident;

3. Disabilities affecting a single body system, e.g. orthopedic, digestive, respiratory, cardiovascular-renal, neuropsychiatric;

4. Multiple injuries incurred in action; or,

5. Multiple disabilities incurred as a Prisoner of War.


	Total disability ratings for pension based on unemployability and age of the individual

§4.17
	The disability evaluation requirements to be entitled to non-service connected disability pension due to unemployability are the same as for entitlement to individual unemployability under §4.16(a).  The provisions regarding same etiology also applies and the disability has to be permanent and total in nature.  

If there is marginal employment and the employment is marginal due to the disability then a determination of permanent disability can still be found.

If a veteran fails to meet the percentage standard for entitlement to pension, but meets the basic entitlement criteria and is unemployable.  An extra schedular evaluation can be completed under CFR 3.321 and these types of decisions must be signed off by the VSCM.


	Misconduct etiology

§4.17a
	A permanent and total disability rating under the provisions of 4.15, 4.16, and 4.17 will not be precluded by reason of the coexistence of misconduct disability when:

1. A veteran, regardless of employment status, also has acquired 100 percent disability, or

2. Where unemployable, the veteran has other disabilities innocently acquired, which meet the percentage requirements of 4.16 and 4.17 and would render, in the judgment of the rating specialist, the average person unable to secure or follow a substantially gainful occupation.



	Unemployability

§4.18
	A veteran may be considered unemployable upon termination of employment which was provided on account of disability, or in which special consideration was given on account of the same, when it is satisfactorily shown that he or she is unable to secure further employment.  



	Age in service connected claims

§4.19
	Age my not be considered as a factor in evaluating service-connected disability, and unemployability, in service connected claims, associated with advancing age or intercurrent disability, and may not be used as a basis for a total disability rating.  Age can be considered for non-service connected disability pension.

Intercurrent = occurring during and modifying the course of another disease.



	Analogous ratings

§4.20
	When an unlisted condition is encountered it will be permissible to rate under a closely related disease or injury in which not only the functions affected, but the anatomical localization and symptomatology are closely similar.

Analogous = something that is similar to something else



	Application of the rating schedule

§4.21
	In view of the number of atypical instances it is not expected, especially with the more fully described grades of disabilities, that all cases will show all the findings specified.  Findings sufficiently characteristic to identify the disease and the disability and above all coordination of rating with impairment of function will, however, be expected in all instances.



	Rating of disabilities aggravated by active military service

§4.22
	In cases where we grant service connection for a condition which existed prior to service and was subsequently aggravated by service, we must determine the percentage of disability at the time of entrance into military service and deduct that amount from the currently assigned evaluation, with the exception that is a total disability rating of 100 percent is granted no deduction will be made.



	Attitude of the Rating Specialist

§4.23
	The majority of applicants are disabled and are seeking benefits of law to which they believe they are entitled.  Rating Specialists must not allow their personal feelings to intrude; an antagonistic, critical, or even abusive attitude on the part of a claimant should not in any instance influence the Rating Specialist in handling the case.  Fairness and courtesy must at all times be shown to applicants by all employees whose duties bring them in contact, directly or indirectly, with the claimants.



	Correspondence

§4.24
	All correspondence relative to interpretation of the rating schedule, request for advisory opinions, questions regarding lack of clarity or application to individual cases involving unusual difficulties, will be addressed to the Director, Compensation and Pension Service.  A clear statement of the facts should be made and the claims file should be sent to C & P service for review.



	Combined rating table

§4.25
	The percentage of disabilities are not added together but are determined based on a combined rating table.  Thus a person having a 60 percent disability is considered 40 percent efficient.  Proceeding from this 40 percent, the effect of another 30 percent disability is to leave only 70 percent of the efficiency remaining, after consideration of the first disability, or 28 percent efficiency altogether.  The individual is thus 72 percent disabled.

To use the combined rating table take the disability with the highest evaluation first, and then follow the chart proceeding from the highest to lowest evaluation to obtain your total.



	Bilateral factor

§4.26
	When disability results from disease or injury of both arms, or both legs, or of paired muscles, the ratings for the disabilities of the right and left sides will be combined as usual, and 10 percent of this value will be added (not combined) before proceeding with further combinations, or converting to degree of disability.  THE BILATER FACTOR WILL BE APPLIED TO SUCH BILATERAL DISABILITIES BEFORE OTHER COMBINATIONS ARE CARRIED OUT AND THE RATING FOR SUCH DISABILITIES WILL BE TREATED AS ONE DISABILITY FOR THE PURPOSE OF ARRANGING IN ORDER OF SEVERITY AND FOR ALL FURTHER COMBINATIONS.



	Use of diagnostic code numbers

§4.27
	The diagnostic codes appearing opposite the listed ratable disability will be used for the purpose of showing the basis of the evaluation assigned and for statistical analysis in VA.  Great care should be exercised in the selection of the diagnostic code that you choose. 

In assigning an analogous code, you should use the first two digits  from that part of the schedule which most closely identifies the body system involved followed by 99 and then the diagnostic code of the condition that the disability is analogous to.  For example:

GERD does not have its own code so you would use code 7399-7346 (7300 is the diagnostic code group for digestive conditions and 7346 is for hiatal hernia.)

If the rating is determined on the basis of residual conditions, the number appropriate to the residual condition will be added preceded by a hyphen. For example:

Rheumatoid (atrophic) arthritis rated as ankylosis of the lumbar spine should be coded 5002-5240. In this way, the exact source of each rating can be easily identified.


	Prestabilization rating from date of discharge from military service

§4.28
	A prestabilization rating may be assigned in lieu of ratings prescribed elsewhere, under conditions stated for disability from any disease or injury.  A prestabilization rating should not be assigned in any case where a total rating is immediately assignable under the regular provisions of the rating schedule or on the basis of individual unemployability.  The  50 percent rating is not to be used in any case in which a rating of 50 percent or more is immediately assignable under the regular provisions.

Grant a 100 percent prestablization evaluation for an unstabilized condition with severe disability where substantially gainful employment is not feasible or advisable.

Grant a 50 percent prestabilization rating for unhealed or incompletely healed wounds or injuries where material impairment of employability likely.

A VA exam is not needed for these Prestabilization ratings, but if there is an exam of record this does not preclude still granting a Prestabilization rating.  

Prestabilization ratings are for assignment in the immediate post discharge period and will continue for 12 months following discharge from service.  A prestabilization rating may be changed to a regular scheduler total rating or one authorizing a higher benefit at any time.

A VA examination is needed between 6 to 12 months after discharge.




	Ratings for service connected disabilities requiring hospital treatment or observation

§4.29
	A total disability rating (100 percent) will be assigned without regard to other provisions of the rating schedule when it is shown that a service-connected disability has required hospital treatment in excess of 21 days either at a VA facility or an approved hospital, or hospital observation at the VA expense.

Increase will be effective the first day of continuous hospitalization and will terminate the last day of the month of discharge.  A temporary release approved by a VA Physician as part of the treatment plan will not be considered an absence.

An authorized absence in excess of 4 days during the first 21 days of hospitalization will be regarded as a discharge effective the first day of such authorized absence.

An authorized absence of 4 days or less which results in a total of 8 days of authorized absence during the first 21 days of hospitalization will be regarded as a hospital discharge on the ninth day of authorized absence.

Termination of these total ratings will not be subject to 3.105(e).



	Convalescence ratings

§4.30
	A total disability rating (100 percent) will be assigned without regard to other provisions of the rating , if treatment of a service-connected disability resulted in:

1. Surgery requiring one month of convalescence.

2. Surgery with serious postoperative residuals such as incomplete wounds, stumps from recent amputations, therapeutic immobilization of one major joint or more, application of a body cast or necessity of house confinement or for the continued use of a wheelchair or crutches.

3. Immobilization by cast, without surgery, of one major joint or more.

The reduction under this provision is not subject to 3.105(e).

The period for this convalescence is one, two, or three months with possible extension up to six months.  Extensions beyond 6 months must be approved by the VSCM.




	A no-percent rating

§4.31
	In every case where the rating schedule does not provide a zero percent evaluation for a diagnostic code, a zero percent evaluation shall be assigned when the requirements for a compensable evaluation are not met.



	Gilbert v. Derwinski

October 12, 1990
	The Court of Appeals for Veterans Claims remanded this case because it determined that the Rating Decision and/or the Board of Veterans Appeals decision did not provide sufficient reasons and bases to explain why the veteran’s claim was denied, nor did the decision provide an explanation of the value given to the evidence which was conflicting and to provide an explanation as to why the veteran was not entitled to “benefit of the doubt”.

It is very important to provide good reasons and bases for your decision, to include providing an explanation of the weight given to the evidence when there is conflicting evidence and whether the “benefit of the doubt” is or is not warranted.



	Gilbert v. Derwinski

August 2, 1991
	The Court of Appeals for Veterans Claims upheld the prior decision to deny the claim for service connection for a back condition.  The Board of Veterans Appeals provided an eventual decision, which provided ample reasons and bases for the denial of service connection and for the determination that the “benefit of the doubt” doctrine did not compel a decision in favor of the veteran.



	Sammarco v. Derwinski

January 10, 1991
	The Court of Appeals for Veterans Claims remanded this case because “the reasons and bases were inadequate in explaining its factual finding and its conclusion that the veteran is not entitled to the ‘benefit of the doubt’ and to identify those findings it deemed crucial to its decision and to account for the evidence which it finds to be persuasive or unpersuasive.”




COMPREHENSIVE CHANGES TO THE RATING SCHEDULE

The table below provides dates of revisions relating to the different body systems.  The purpose of revisions is to remove ambiguous criteria; to remove subjective language; to include medical advances and new conditions; to remove obsolete conditions and language; and to remove non-regulatory material.  There are 15 body systems in the rating schedule.

RATING SCHEDULE REVISIONS - Updated 1/11/07
	BODY SYSTEM
	REGULATION(S)

EFFECTED
	FINAL RULE 

PUBLISHED
	EFFECTIVE

DATE

	Genitourinary
	4.115, 4.115a, 4.115b
	1/18/94
	2/17/94

	Dental and Oral
	4.149, 4.150
	1/18/94
	2/17/94

	Genitourinary
	4.115b
	9/8/94
	9/8/94

	Hemic and Lymphatic
	4.117
	9/22/95
	10/23/95

	Gynecological and Breast
	4.116, 4.116a
	4/21/95
	5/22/95

	Endocrine
	4.119
	5/7/96
	6/6/96

	Infectious Diseases 

(Systemic Conditions)
	4.88, 4.88b
	7/31/96
	8/30/96

	Respiratory
	4.96, 4.97
	9/5/96
	10/7/96

	Mental Disorders
	4.13, 4.16, 4.125-4.132
	10/8/96
	11/7/96

	Muscle Injuries
	4.47-4.56, 4.69, 4.72, 4.73 
	6/3/97
	7/3/97

	Cardiovascular
	4.100-4.102, 4.104
	12/11/97
	1/12/98

	Cold Injury Residuals
	4.104
	12/11/97

7/14/98
	8/13/98

	Ear and Other Sense Organs
	4.85, 4.86, 4.86a, 4.87, 

4.87a, 4.87b
	5/11/99
	6/10/99

	Fibromyalgia
	4.71a
	6/17/99
	5/7/96

	Liver Disabilities
	4.112, 4.114
	5/31/01
	7/02/01

	Gynecological and Breast
	4.116
	2/14/02
	3/18/02

	Ankylosis of the Digits
	4.71a
	7/26/02
	8/26/02

	Skin
	4.118
	7/31/02
	8/30/02

	Intervertebral Disc Syndrome
	4.71a
	8/22/02
	9/23/02

	Tinnitus
	4.87
	5/14/03
	6/13/03

	Spine
	4.71a
	8/27/03
	9/26/03

	Respiratory
	4.96
	9/6/06
	10/6/06

	Cardiovascular
	4.100, 4.104
	9/6/06
	10/6/06


LEGISLATION RELATED TO HERBICIDE EXPOSURE

The table below provides the dates on which the diseases listed in 38 CFR 3.309(e) became subject to presumptive service connection.  Diseases associated with exposure to certain herbicides may be service connected if a qualifying disability exists and the veteran was exposed to herbicides.  Different time frames and percentage requirements exist for each new piece of legislation covering this area.

Effective Date
Disability
February 6, 1991
Chloracne or other acne form disease consistent with chloracne

February 6, 1991
Soft-tissue sarcoma (as listed and excluding osteosarcoma,

chondrosarcoma, Kaposi’s sarcoma, or mesothelioma)

February 6, 1991
Non-Hodgkin’s lymphoma

February 3, 1994
Porphyria cutanea tarda; Hodgkin's disease

June 9, 1994

Respiratory cancers (cancer of the lung, bronchus, larynx, or

trachea); multiple myeloma

November 7, 1997
Prostate cancer; acute and subacute peripheral neuropathy.

May 8, 2001

Type II Diabetes Mellitus

October l6, 2003         Chronic Lymphocytic Leukemia (CLL)

Reference:  M21-1MR, IV.ii.2.C.10.i
REVIEW EXERCISE

Indicate whether the following statements are true or false and provide a reference citation to support your answer.

1. T
F
A non-service-connected disability which increases in severity due to aggravation from a service-connected disability may be service connected.  

2. T
F
If the medical evidence justifies entitlement to two different levels of compensation; the higher evaluation will be assigned.

3. T
F
Disability evaluations are based on the ability of the disabled veteran to function under the ordinary conditions of daily life, including employment.

4. T
F
Each finding specified for a level of disability in the Rating Schedule must be shown before that level of disability can be assigned.

5. T
F
A zero percent evaluation may not be assigned unless provided for by the Rating Schedule.

6. T
F
Under the Combined Ratings Table, service connected disabilities evaluated at 30%, 20% and 10% have a combined evaluation of 60%.  


7. T
F
Service connection can be established for lung cancer due to herbicide exposure, even if it first becomes manifest 35 years after service.

8. T
F
Service connection can be established for hypertension which is manifest to a compensable degree 6 months following separation from service.

9. T
F
The time frame for routine review examinations is always established by the Rating Schedule.

10. T
F
A veteran is service connected for epilepsy and has had a 40% evaluation since January 1, 1994. The condition may be reduced based on an examination conducted on January 1, 2005, showing improvement in his symptoms of epilepsy.

11. T
F
An evaluation which has been in effect for more than 20 years cannot be reduced.

12. T
F
Service connection can be severed at any time.
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