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Duty To Assist 
Trainee Handouts

	PREREQUISITE TRAINING
	 Prior to this training, you must have completed the lessons on   MAP-D,  Establishing Veteran Status, Claims Recognition and CAPRI. 

	PURPOSE OF LESSON
	The purpose of this lesson is to teach you the concept of duty to assist, the general statutory requirements of the Veterans Claims Assistance Act of 2000, Public Law No. 106-475 (VCAA), and the specific evidentiary development actions required on claims.

At the end of this lesson, you will be able to:

· Recognize the components of duty to assist and the Veterans Assistance Act of 2000 (VCAA)

· Develop actions on claims

· Request necessary records for development

· Define evidence and evaluate the weight of evidence

	Time Required
	1.5  hours lecture; 20 minutes exercises

	Instructional Method
	Participatory discussion and review exercises

	Materials/ Training Aids


	· Duty to Assist PowerPoint presentation
· Duty to Assist Trainee Handouts

· Review Exercises 
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Excerpts From the Veterans Claims Assistance Act of 2000

Public Law 106-475 – November 9, 2000

5103A. Duty to assist claimants

(a) DUTY TO ASSIST.

(1) The Secretary shall make reasonable efforts to assist a claimant in obtaining evidence necessary to substantiate the claimant’s claim for a benefit under a law administered by the Secretary.

(2) The Secretary is not required to provide assistance to a claimant under this section if no reasonable possibility exists that such assistance would aid in substantiating the claim.

(3) The Secretary may defer providing assistance under this section pending the submission by the claimant of essential information missing from the claimant’s application

(b) ASSISTANCE IN OBTAINING RECORDS.

(1) As part of the assistance provided under subsection (a), the Secretary shall make reasonable efforts to obtain relevant records (including private records) that the claimant adequately identifies to the Secretary and authorizes the Secretary to obtain.

(2) Whenever the Secretary, after making such reasonable efforts, is unable to obtain all of the relevant records sought, the Secretary shall notify the claimant that the Secretary is unable to obtain records with respect to the claim. Such a notification shall

(A) identify the records the Secretary is unable to obtain;

(B) briefly explain the efforts that the Secretary made to obtain those records; and

(C) describe any further action to be taken by the Secretary with respect to the claim.

(3) Whenever the Secretary attempts to obtain records from a Federal department or agency under this subsection or subsection (c), the efforts to obtain those records shall continue until the records are obtained unless it is reasonably certain that such records do not exist or that further efforts to obtain those records would be futile.


(c) OBTAINING RECORDS FOR COMPENSATION CLAIMS.

In the case of a claim for disability compensation, the assistance provided by the Secretary under subsection (b) shall include obtaining the following records if relevant to the claim:

(1) The claimant’s service medical records* and, if the claimant has furnished the Secretary information sufficient to locate such records, other relevant records pertaining to the claimant’s active military, naval, or air service that are held or maintained by a governmental entity.

(2) Records of relevant medical treatment or examination of the claimant at Department health-care facilities or at the expense of the Department, if the claimant furnishes information sufficient to locate those records.

(3) Any other relevant records held by any Federal department or agency that the claimant adequately identifies and authorizes the Secretary to obtain.



(d) MEDICAL EXAMINATIONS FOR COMPENSATION CLAIMS.

(1) In the case of a claim for disability compensation, the assistance provided by the Secretary under subsection (a) shall include providing a medical examination or obtaining a medical opinion when such an examination or opinion is necessary to make a decision on the claim.

(f ) RULE WITH RESPECT TO DISALLOWED CLAIMS.

Nothing in this section shall be construed to require the Secretary to reopen a claim that has been disallowed except when new and material evidence is presented or secured, as described in Section 5108 of this title.
*The term “service medical records” has not been updated.

Evidence

Defining Evidence

Evidence is something that establishes a fact.  Evidence can be testimony, a document, a photograph, a doctor’s diagnosis, etc.  For our purposes, the fact established is usually something that:

1. Happened at a certain time. 

2. In a certain place.

3. And a certain individual was involved.
Determining Evidence   

After you have identified the issue(s) decide what evidence will be needed to prove the claim(s).  The regulations are a place to start to determine what evidence is necessary to establish entitlement to any benefit.

For example:  The veteran says she had a child before she was married and would like to claim that child as a dependent.  What evidence will she have to provide to establish the child as a dependent?

The evidence the veteran needs to provide is __________________________________

Evaluating Evidence   
Evidence is ranked in classes based on the ability of the evidence to prove a fact.  The highest class of evidence is called primary.  In all lists of evidence found in 38 CFR, primary evidence will be the top item on the list.  The subsequent categories of evidence are referred to as secondary.  When the primary source is not available, the top secondary source then becomes the primary source.

Weighing Evidence  
In considering primary or secondary evidence, the credibility of the evidence is weighed as to its ability to prove or disprove the fact in question.

1. The courthouse where the original document was filed burned down.  No other copy exists in the state’s record system. The evidence is unavailable – destroyed.
The first example shows that the primary evidence does not exist.  We can then only use secondary evidence to prove the fact.                            

2. The claimant does not have it in his or her possession. Difficult to obtain.
The second example shows we do not know that the primary evidence is unavailable. We only know that the claimant does not have it in his or her possession. We must continue to look for the primary evidence.                                      

See 38 CFR 3.204 and M21-1MR, Part III, Subpart iii, 1.B.5.

Securing Evidence  

When you have determined what evidence is needed, then decide how you will secure that evidence.

Organize your search.  Consider the need to go to two or more sources simultaneously.  Ask for everything at once to avoid having to prolong the gathering process.  Be prepared initially to follow up on a request since you may be dealing with a source that is too burdened by internal business to respond promptly.

Control the length of your search.  Establish deadlines for information to be returned and establish controls to monitor those deadlines.  In general, 30 days is the length of time used for response from a veteran or claimant; however, time periods of 60 days are also used for such deadlines as due process and requests for information related to continued eligibility.  

Duty to Assist

VA has a duty to assist a claimant who files a substantially complete application in obtaining evidence to corroborate his or her claim before making a decision on the claim.  38 USC 5103A provides that the Veterans Administration (VA) shall make reasonable efforts to assist a claimant in obtaining evidence necessary to substantiate a claim for benefits.

VA has a duty to obtain all relevant records in the custody of a Federal Department or Agency.  This includes:

· Service Treatment Records (STRs)

· VA medical records

· Social Security Administration records

· Any other federal agency

Relevancy is determined by what is being claimed. For example, in claims for service connection, relevant documents are those that may substantiate one of the elements of service connection (incurrence, current condition, or links).  

Our duty to assist also includes developing for non-Federal records like:

· Private medical records, and 

· Lay or other evidence, such as 

· employment records, or 
· state workers compensation records 

If an examination is necessary to make a decision on a claim for compensation, then our duty to assist includes examining claimants, and/or obtaining a medical opinion.

Duty to Assist ends when…

· The evidence cannot be obtained despite reasonable efforts.

· All evidence is obtained.

· The benefits claimed are granted.

Discontinuance of Assistance

VA will not provide assistance in obtaining evidence if a substantially complete application for benefits indicates that there is no reasonable possibility that any assistance VA would provide to the claimant would substantiate the claim.

Circumstances which permit discontinuance of assistance in obtaining evidence include, but are not limited to:
· The claimants’ ineligibility due to lack of qualifying service, lack of veteran status, or other lack of legal eligibility

· Claims that are inherently incredible or clearly lack merit

· An application requests a benefit to which the claimant is not entitled as a matter of law

· The claimant fails to notify us of relevant records

· The claimant fails to cooperate (does not provide medical release forms, etc.)

Claims Processing

Upon receipt of a substantially complete claim, VSRs will send a letter* to the claimant/representative, that notifies them

1. Of any information or evidence that is necessary to substantiate the claim, including medical and lay evidence,

2. To submit any evidence in his/her possession that pertains to the claim, 

3. Of necessary information the claimant must submit, and 

4. The information or evidence that VA will attempt to obtain on the claimant’s behalf.

* This letter is commonly referred to as the Duty to Assist or Section 5103 Notice (formerly VCAA Notice). This letter may be the first correspondence a claimant receives from the VA. The letter should clearly explain our duties to the veteran. 

Requesting Records

VA must request relevant records (medical and lay) from all sources (Federal and non-Federal) that the claimant adequately identifies for the development of his/her claim.

Federal Records

The VA may request the following federal records:

· service medical records 

· other relevant service records 

· records of relevant VA medical treatment or examination 

· authorized VA medical treatment or examination at a non-VA facility if adequately identified, and 

· any other relevant records held by any federal department or agency

When records are in the custody of a federal department or agency, the law obligates VA to continue attempts to obtain records until

· Records are obtained 

· It is reasonably certain that the records do not exist or

· Further efforts by VA to obtain the records would be futile. 

· VA must receive a response from the custodian of the records before assuming it has met its duty to assist.

VA can be reasonably certain that records do not exist or that further attempts to obtain them would be futile when a reply is received from the custodian of the records that

· The requested records do not exist 

· The requested records are not in his/her possession 

· The requested records are lost, or 

· He/she is unable to provide the records for a valid reason. 

If VA receives an affirmative statement from a federal records custodian that the requested records do not exist or are not in their possession, the claimant must be provided with a notice that:

· Identifies the records that could not be obtained

· Briefly explains the efforts made to obtain them; and

· Describes further action to be taken with respect to the claim

Non-Federal Records

When a claimant identifies private or non-Federal records as evidence in his/her claim, VA must make reasonable effort to obtain these records. Reasonable efforts to obtain relevant records that are not in the custody of a Federal department or agency ordinarily require

· An initial request for such evidence, and 

· A follow-up request if no response is received from the custodian of the records unless a response to the initial request indicates that the records do not exist or a follow-up request would be futile.

When requesting records from non-federal sources, allow 15 days for a response to the initial request, and 15 days for a response to a follow-up request.

At the time of the follow-up request, notify the claimant that he/she is ultimately responsible for providing the evidence, but that a follow-up attempt is being made.  If the requested evidence is unobtainable, VA will process the claim based on the evidence of record.

Duty to Assist Review Exercises

Allow 20 minutes for completion and discussion.  

Complete the statements in Section I and II using the fill-ins that follow that section.  

I.  Duty to Assist

Possible Fill-ins 
    (a)   before deciding a claim,
    (b)   securing evidence to prove their claim(s).
    (c)   granted with less evidence than requested.

(1) The VA has a duty to assist our claimants in ______________________________________.

(2) All development must be completed _____________________________________________.

(3) Unless the claim can be _______________________________________________________.

II. What is the Scope of VA’s Duty to Assist?
 VA has no duty to assist when: 

          1.  __________________________________________________________.
          2.  __________________________________________________________.
          3.  __________________________________________________________.

VA’s duty to assist ends when:

          1.  ___________________________________________________________.
          2.  ___________________________________________________________.
          3.  ___________________________________________________________.


a. all evidence is obtained.

b. the benefits claimed are granted.

c. the claimant is not qualified.

d. the claimant fails to cooperate with the development (i.e. does not sign release forms)

e. the evidence cannot be obtained despite reasonable efforts.

f. the claimant fails to notify us of all relevant records.

Duty to assist review exercises  

Complete the following three statements using the fill-ins that follow the statements.

Upon receipt of a substantially complete application the initial development letter will notify the claimant and the claimant’s representative (if any), in writing of 

1. any information or evidence that is necessary to_______________________________.

2. the information or evidence ______________________________________________.

3. the information or evidence that VA will _____________________________________.

Suggested fill-ins:

· (a)  the claimant must submit,

· (b)  attempt to obtain on the claimant’s behalf

· (c)  substantiate the claim, including medical and lay evidence 


Answer the following questions.  (There are no fill-ins.)

What information must the claimant submit to aid in records development?

1.

2.


Duty to assist review exercises  

Complete the first and second statements using the fill-ins that follow the second statement.    

1.  When records are in the custody of a Federal department or agency, the law obligates the VA to __________________________________________________________________________________________________________________________________________________________.

2.  Reasonable efforts to obtain relevant records that are not in the custody of a Federal department or agency ordinarily require 

___________________________________________________________________________________________________________________________________________________________.

Fill-ins 1 and 2

(a) an initial request for such evidence, and at least one follow-up request if no response is received from the custodian of the records unless a response to the initial request indicates that the records do not exist or a follow-up request would be futile.

(b) continue attempts to obtain records until the VA receives the records or a response from the custodian of the records that the records do not exist, or further efforts by VA to obtain the records would be futile.

Duty to assist in obtaining relevant records





Duty to obtain a VA exam or medical opinion.





New and material evidence will be covered under another lesson plan.
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