Presumptive Issues (Trainee Handout)

Presumptive Issues

Trainee Handouts

	PREREQUISITE TRAINING
	Prior to this training you must have completed Share, 

MAP-D, Claims Recognition, and Original Compensation Claims. 

	PURPOSE OF LESSON
	The purpose of this lesson is to teach you the evidentiary requirements for establishing presumptive issues and allow you to practice your  skills on sample cases.

This lesson will present the following material to you:

· Introduction to Presumptive Issues 

· Evidence Requirements 

· Development Procedures  



	Instructional Method
	Participatory discussion and practical exercise



	Materials/ Training Aids


	Classroom or private area where a discussion may be held.  Chairs and writing surfaces are required.

Large writing surface such as—easel pad, chalkboard, dry erase board, overhead projector, etc., with appropriate markers, and a computer with projection equipment and PowerPoint software.

· Presumptive Issues PowerPoint presentation

· Presumptive Issues Trainee Handouts
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References

· 38 CFR 3.307:  Presumptive service connection; wartime and service on or after January 1, 1947

· 38 CFR 3.308:  Presumptive service connection; peacetime service before January 1, 1947

· 38 CFR 3.309:  Disease subject to presumptive service connection

· 38 CFR 3.303(d): Principles relating to service connection (Postservice initial diagnosis of disease)

· 38 CFR 3.159(b)(1):  Department of Veterans Affairs assistance in developing claims (VA's duty to notify claimants of necessary information or evidence)

· M21-1MR IV.ii.2.B.3.g:  Presumptive Service Connection for Chronic & Tropical Diseases  

· PL 106-475:  Veterans Claims Assistance Act of 2000

What are Presumptions? 

Define “presumption” in your own words.

​

Presumptions and VA Benefit Claims

There are several reasons justifying the widespread use of presumptions in the adjudication of VA benefit claims.  Some of these reasons include:

· simplify and streamline the adjudication process.  

· promote accuracy and consistency in the adjudication of similar claims.  

· lighten the burden of proof on veterans.

· relieve claimants and VA of the necessity of producing direct evidence when it is impractical or unduly burdensome to do so.  

Recall from the Original Compensation lesson that in order to establish service connection, a veteran must demonstrate the following: 

1. that a disability currently exists, 

2. that an event of disease or injury occurred or was aggravated in the military, and 

3. that a medical connection can be shown between the service event and the existing disability, also known as the nexus.

A presumption relieves the veteran of proving one or more of the requirements for direct service connection.  The only difference between direct and presumptive service connection is the amount of proof required.  
Presumptions established by Congress and VA have generally been defined by or linked to a location (i.e. Persian Gulf, Vietnam) or an activity (i.e., detonation of a nuclear device, exposure to mustard gas/Lewisite) and are classified as either administrative in nature or related to particular medical health outcomes.  











Review Exercise

1. Why is it beneficial for VA to utilize presumptions in establishing service connection?

2. How are presumptions categorized in VA?

3. Name two administrative presumptions.

4. Name two medical health presumptive categories.

5. Listed below are several medical diseases/conditions. Please state whether each condition is either 
(1) not a presumptive condition, 

(2) a presumptive condition under 38 CFR 3.309(a), or 

(3) a presumptive condition under 38 CFR 3.309(b).  

If the condition is presumptive under 3.309(a), please provide the time period specified in 3.307 for which the condition must manifest to a compensable degree.  HINT: You can use other resources aside from 38 CFR 3.309 to identify the conditions.
Endocarditis





Pes planus

Myocardial Infarction




Malaria

Depression 





Residuals of frostbite

Tuberculosis





Schizophrenia

Hypertension 





Cirrhosis

Stroke






Yellow Fever

Dermatitis 





Leprosy

Dysentery





Torn Anterior Cruciate Ligament

Plague 






Post Traumatic Stress Disorder

Malnutrition 





Multiple Sclerosis

Medical Health Outcome





VA separates these presumptions under the following categories:


Chronic Diseases


Tropical Diseases


Former Prisoners of War


Radiation


Herbicide Agents


Mustard Gas/Lewisite*


Gulf War*





Administrative 





Presumption of death


Presumption of sound condition


Presumption of service connection due to aggravation


Presumption of total disability
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