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CHARACTER OF DISCHARGE DETERMINATIONS

Trainee Handouts

	PREREQUISITE TRAINING


	Prior to this training you should have completed the following lessons:

· Reference Materials 

· Tour of the C&P Website

· Introduction to MAP-D

· Administrative Decision

	PURPOSE OF LESSON


	The purpose of this lesson is to teach the you the character of discharge requirements for establishing valid qualifying military service for Department of Veterans Affairs purposes.  .

At the end of this lesson you will be able to:

· Identify the different types of discharges

· Explain why a character of discharge decision is necessary

· Explain the issues surrounding  the reasons for discharge.

· Develop for evidence pertaining to character of discharge discharge determinations

· Write an administrative decision regarding character of discharge


	Time Required
	1 hour 50 minutes lecture; 10 minutes review exercise; 40 minutes practical application

	Instructional Method
	Lecture, participatory discussion and practical exercise

	Materials/ Training Aids


	· Character of Discharge Determinations Power Point Presentation

· VSR Assistant, COD EPSS

· Character of Discharge Determinations trainee handout
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VETERAN STATUS 38 CFR 3.1(d)
 (d) "Veteran" means a person who served in the active military, naval, or air service and who was discharged or released under conditions other than dishonorable.

(1) For compensation and dependency and indemnity compensation the term "veteran" includes a person who died in active service and whose death was not due to willful misconduct.

Character of Discharge 38 CFR 3.12(a)
A discharge under honorable conditions is binding on the Department of Veterans Affairs as to character of discharge. 

Discharges that require development and a decision 

· Bad Conduct Discharge (Issued as a result of a sentence of a special or general court-martial)
· Under Other that Honorable Conditions (formerly classified as an undesirable discharge, issued through administrative discharge proceedings, frequently as an option to avoid court-martial)
· Undesirable (Issued through administrative discharge proceedings, frequently as an option to avoid court-martial.)
· Certain Uncharacterized
· Dishonorable (Issued only as a result of a sentence of a general court-martial)
TYPES of Discharges

The character of discharge is binding on VA if the discharge is honorable, under honorable conditions or general. This entitles an individual to full rights and benefits unless there is a bar to benefits under 38 U.S.C. 5303(a).

A dishonorable discharge or a statutory bar deprives the claimant of all gratuitous VA benefits. Such a discharge or statutory bar is binding on VA as to character of discharge unless it is determined that the individual was insane when committing the acts, which resulted in discharge. 

The effect of an undesirable discharge, certain  uncharacterized discharges, an other than honorable discharge or a bad conduct discharge can only be resolved by a formal finding as provided in this paragraph.

Regulations do not directly state that a dishonorable discharge is a bar to benefits, however our manual  (M21-1MR.III.v.1.B.5.b. )clearly does.   Dishonorable discharges are only given as a result of a general court martial, that is why it is a statatory bar.

Definition of “veteran” ......in order to be a veteran they must be released under conditions other than dishonorable.  So a dishonorable discharge is, by definition, a bar to benefits.


NOTE: The only issue to be addressed in a case involving an individual who received a DISHONORABLE DISCHARGE is whether he/she was insane at the time of committing the offense which resulted in their discharge.

38 CFR Character of Discharge Quick Reference

	38 CFR 3.12(c)

Benefits are not payable where the former service member was discharged or released under one of the following conditions:

	(1)  Conscientious objector who refused to perform military duty, wear the uniform or obey orders.

	(2)  Discharged by sentence of a General Court Martial

	(3)  Resignation by an officer for the good of the service.

	(4)  Deserter

	(5)  As an alien during a period of hostilities at their request

	(6)  An OTH discharge because of an AWOL period of at least 180 consecutive days

       BUT see 3.12(c)(6) for exceptions

	38 CFR 3.12(d)
A discharge or release because of one of the offenses listed is considered to have been issued under dishonorable conditions: 

	(1)  Acceptance of an Undesirable Discharge to escape trial by General Court Martial.

	(2)  Mutiny or spying

	(3)  An offense involving moral turpitude, including conviction of a felony

	(4)  Willful and persistent misconduct

	(5)  Homosexual acts involving aggressive circumstances

	38 CFR 3.12e-g Upgraded Discharges
	

	(e)  An honorable or UHC discharge granted by a board for corrections of discharges under authority of 10 USC 1552 is binding on VA
	(g)  An honorable or general discharge, on or after October 8, 1977, by a discharge review board established under 10 USC 1553 sets aside any bar to benefits under 3.12(d) when certain conditions are met.  See 38 CFR 3.12(g)



	(f)  An honorable or general discharge issued prior to October 8, 1977 by a discharge review board  established under 10 USC 1553, but not under

authority of the Presidents directive of 1-19-77; DOD’s special discharge review program; or any discharge review program implemented after 4-5-77 that didn’t apply to everyone discharged or released with an OTH conditions, sets aside any bar to benefits under 3.12(c) or (d) but not (c)(2)
	(h)  An honorable or general discharge issued by reason of the President’s directive of 1-19-77, the DOD special discharge review program effective 4-5-77, or any discharge review program implemented after 4-5-77 and not made applicable to all persons discharged or released from service with an OTH discharge does NOT set aside any bar imposed by 3.12(c) or (d).  There is an exception.  See 3.12(h)


	38 CFR  3.12(k)

Uncharacterized Separations

After 10-1-82

	(1)  Entry level - Consider uncharacterized separations of this type to be under conditions other than dishonorable. No administrative decision is required. Considered by VA to be under honorable conditions

	(2)  Void enlistment or induction -Review uncharacterized separations of this type based on facts and circumstances surrounding separation, with reference to the provisions of to determine whether separation was under conditions other than dishonorable. Prepare an administrative decision. 



	(3)  Dropped from rolls - Review uncharacterized administrative separations of this type based on facts and circumstances surrounding separation to determine whether separation was under conditions other than dishonorable. Prepare an administrative decision. 


Making the Decision, What Do I Consider?

These are complex provisions of the law.  Since we do not encounter them frequently, we must spend the time, every time, to refresh our knowledge of the laws and regulations.  Since a character of discharge decision will have a profound effect on the claimant, we must ensure every time we work one of these cases that we have a complete understanding of the laws and regulations.

Statutory Bar to Entitlement Cases under 38 CFR 3.12(c)

Benefits are not payable where the former service member was discharged or released under one of the following conditions: 
· (1)As a conscientious objector 

· (2) By reason of the sentence of a general court-martial. 

· (3) Resignation by an officer for the good of the service. 

· (4) As a deserter. 

· (5) As an alien during a period of hostilities

· (6) By reason of a discharge under other than honorable conditions issued as a result of an absence without official leave (AWOL) for a continuous period of at least 180 days. 

The cases you are likely to see most often under 38 CFR 3.12 (c) include discharges because of AWOL for a continuous period of at least 180 days (3.12(c)(6)).  Be aware that this bar to benefit entitlement does not apply if there are compelling circumstances to warrant the prolonged unauthorized absence. 

These cases often are clearly identified because the reason a claimant is discharged is not as ambiguous as the reasons under 38 CFR 3.12(d).  Carefully review the evidence to determine if the claimant’s reason for discharge falls under one of thev38 CFR 3.12(c) categories.  If it doesn’t, then you must determine which reason under 38 CFR 3.12(d) best fits the claimant’s discharge.
Character of Discharge Determination Cases under 38 CFR 3.12(d)

The cases you are likely to see most often under 38 CFR 3.12 (d), include discharges because of moral turpitude generally in conjunction with conviction of a felony (3.12(d)(3)) and willful misconduct (3.12(d)(4)).  These cases are more ambiguous in nature, and will require interpretation of the evidence to determine which reason most closely defines the reason for discharge.  Let’s take a closer look.

38 CFR 3.12(d)(1) states:   Acceptance of an undesirable discharge to escape trial by General Court Martial.
Note that all three elements must be present in order for the discharge to have been issued under dishonorable conditions.  Be careful when reviewing facts and circumstances that they clearly state a general court martial and not a special or summary court martial. 

38 CFR 3.12(d)(2):   Mutiny or spying.  You will not see these very often, and should be easy to identify as a reason for discharge.
38 CFR 3.12(d)(3):   An offense involving moral turpitude. This includes, generally, conviction of a felony. 
GC Precedent Opinion 6-87 defined “moral turpitude” as “the element of a willful act committed without justification or legal excuse which gravely violates accepted moral standards and which, by reasonable calculation, would be expected to cause harm or loss to person or property.” 

Must the offense always be conviction of a felony?  No, only generally.  

The discharge must result directly from the actions of the claimant.  Look at the actions that caused the discharge.  If the claimant assaulted another person and was discharged as a result, then the discharge directly resulted from the actions of the claimant.   However, you must carefully read and understand the reasons for the discharge.  It is possible that the person was in frequent trouble.  No incident was major, although the last incident was more significant than previous ones and a bad discharge followed.  There are times when, at first reading, it appears that he was discharged for the last offense when on closer scrutiny, it becomes apparent that he was discharged for the series of incidents.  This series of incidents, depending on their nature, could still be considered moral turpitude.    

38 CFR 3.12(d)(4):   Willful and persistent misconduct.

This is one of the most common reasons for an other than honorable discharge.  It can include such things as several short periods of AWOL, failure to obey orders, multiple failures to be at appointed place, etc.  Willful misconduct is defined as “an act involving conscious wrongdoing or known prohibited action. Willful misconduct involves deliberate or intentional wrongdoing with knowledge of, or wanton and reckless disregard of, its probable consequences.” (M21-1MRIII.v.1.D.15.a). However, the conduct must also be persistent (reoccurring or ongoing) in order to deem a discharge “other than honorable” for VA purposes.  

Note:  Mere technical violation of police regulations or ordinances does not necessarily constitute willful misconduct.
38 CFR 3.12(d)(5):   Homosexual acts involving aggravating circumstances or other factors affecting the performance of duty.
It is important to note that homosexuality alone is no longer a valid reason for discharging someone under other than honorable conditions. Examples of homosexual acts involving aggravating circumstances or other factors affecting the performance of duty include child molestation, homosexual prostitution, homosexual acts or conduct accompanied by assault or coercion, and homosexual acts or conduct taking place between service members of disparate rank, grade, or status when a service member has taken advantage of his or her superior rank, grade, or status.

UPGRADED DISCHARGE

38 CFR 3.12 (e-g)

 A discharge may be upgraded by a discharge reivew board.  Depending on the type of upgrade and the authority under which the discharge was upgraded, the decision may be binding on VA.

(e) An honorable discharge or discharge under honorable conditions issued through a board for correction of records established under authority of 10 U.S.C. 1552 is final and conclusive on the Department of Veterans Affairs. The action of the board sets aside any prior bar to benefits imposed under paragraph (c) or (d) of this section. 

(f) An honorable or general discharge issued prior to October 8, 1977, under authority other than that listed in 38 CFR 2.12 (h)(1), (2) and (3) by a discharge review board established under 10 U.S.C. 1553 set aside any bar to benefits imposed under paragraph (c) or (d) of this section except the bar contained in paragraph (c)(2) of this section. 

(g) An honorable or general discharge issued on or after October 8, 1977, by a discharge review board established under 10 U.S.C. 1553, sets aside a bar to benefits imposed under paragraph (d), but not paragraph (c), of this section provided that: 

(1) The discharge is upgraded as a result of an individual case review; 

(2) The discharge is upgraded under uniform published standards and procedures that generally apply to all persons administratively discharged or released from active military, naval or air service under conditions other than honorable; and 

(3) Such standards are consistent with historical standards for determining honorable service and do not contain any provision for automatically granting or denying an upgraded discharge. 

Title 10, United States Code, Section 1553, is the law governing upgrading military discharges. This statute authorizes the Secretary of the service concerned "establish a board of review, consisting of five members, to review the discharge or dismissal of any former member of an armed force under the jurisdiction of his department upon its own motion or upon the request of the former member or, if he is dead, his surviving spouse, next of kin, or legal representative."
Upgrade of Administrative Discharges and Special Court-Martial BCDs
An Appeal for the following discharges must be filed within 15 years of date of separation:

General

Entry –Level/Uncharacterized

Under Other Than Honorable (UOTHC or OTH) 

*it must be be shown that the characterization of service was the result of an error or injustice.

****If more than 15 years have passed since discharge, appeals must be directed to the Board For Correction of Military/Naval Records of the respective service. 

Bad Conduct Discharges handed down by a Special Court-Martial may be upgraded only as an act of clemency. 

Conditional Discharges 38 CFR 3.13

This is a complicated regulation that affects 38 CFR 3.12(c) & (d) decisions.  It was devised to ensure that a veteran with multiple periods of service would not forfeit all VA benefits solely due to one portion of bad service. 


(a) A discharge to accept appointment as a commissioned or warrant officer, or to change from a Reserve or Regular commission to accept a commission in the other component, or to reenlist is a conditional discharge if it was issued during one of the following periods:


(1) World War I; prior to November 11, 1918. As to reenlistments, this subparagraph applies only to Army and National Guard. No involuntary extension or other restrictions existed on Navy enlistments.


(2) World War II, the Korean conflict or the Vietnam era; prior to the date the person was eligible for discharge under the point or length of service system. or under any other criteria in effect.


(3) Peacetime service; prior to the date the person was eligible for an unconditional discharge.

(b) Except as provided in paragraph (c) of this section, the entire period of service under the circumstances stated in paragraph (a) of this section constitutes one period of service and entitlement will be determined by the character of the final termination of such period of active service except that for death pension purposes, §3.3(b)(3) and (4) is controlling as to basic entitlement when the conditions prescribed therein are met.
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Example of Conditional Periods of Service

	Below is a chronological extrapolation of the facts based on the current case for Joe Veteran. The dates are filled in based on the veteran’s record. Facts and remarks are included to specify information pertinent to the VA and a COD decision.


	The chart below is an example of conditional periods of service.  Since the claimant completed his second period of obligation on 12/28/90 prior to going AWOL on 02/14/91, he completed his first two periods of obligation and these are considered periods of good service.  The time from 12/29/90 until the claimant was discharged is part of his third period of obligation.  Since the claimant went AWOL for 192 consecutive days starting on 02/14/91, he did not complete his third period of obligation and consequently the time from 12/29/90 forward cannot be considered good service.

NOTE: His DD214 may state his dates of service as 12/29/80 to 10/23/90 (one continuous period of service).  However, enlistment contracts range from three to six years, generally, and therefore, when reviewing this case, we would assume that conditional discharge(s) are at issue, and would request information regarding his eligibility for complete separation.  We would then notice, based on the evidence, such as enlistment contracts, that the veteran actually has 3 periods of service. 



	

Dates
	Facts
	Remarks

	12/29/80
	Enlistment for 4 years
	Based on enlistment date the obligated period of service is considered complete on 12/28/84

	12/29/84
	Reenlisted for 6 years
	 Based on reenlistment date the obligated period of service is considered complete on 12/28/90

	4/4/90


	Reenlisted for 6 years


	Based on reenlistment date the obligated period of service is considered complete on 12/27/96

	2/14/91
	Begins period of AWOL for 192 consecutive days
	

	10/23/91
	Received a separation type of Other than Honorable (OTH)
	


	Dates
	Remarks
	Determination

	12/29/80 – 12/28/84

12/29/84 – 12/28/90
	Completed 1st and 2nd period of obligation
	Service from 

12/29/80 to 12/28/90 

is considered honorable for VA purposes.

	12/29/90 – 10/23/91
	Did not complete 3rd period of service without violation of 38 CFR 3.12
	Service from 

12/29/90 to 10/23/91 

is considered dishonorable for VA purposes. 


Who is responsible for Character of Discharge Determinations?

· Character of Discharge Determinations.   The Pre-Determination Team is responsible for developing and then determining if an other than honorable discharge was granted under conditions other than dishonorable for purposes of eligibility for all VA benefits.

· Note:  Pre-Determination Team makes determinations for other agencies such as the following:

· U.S. Department of Labor

· U.S. Railroad Retirement Board, and

· State agencies

· If another VA element is requesting the determination, inform them of the decision in whatever manor is most expedious.

· It the request originated outside the VA, inform the requesting agency of the determination for each period of service.  If the agency furnished form for reply, use it, otherwise, send a letter.

· Strictly observe the due process provisions of 38 CFR §3.103 if VA must make a determination involving character of service.  See M21-1MR IIIv.1.B.5.d for more information.

Remember

· Do not make these determinations for VA claim purposes until an application from a claimant places the matter at issue. Before making a determination, ensure the benefits claimed are based on a period of service that requires an adminitrative decision.  If there is a distinctly separate period of honorable service which qualifies the person for the benefits claimed, no decision is needed for the other than honorable period.

· However, an administrative decision regarding character of discharge would be needed if:

(a) Eligibility to the benefits claimed requires the dishonorable period of service, e.g., disability incurred during such period, or;

 (b) Disability or death pension eligibility requires wartime service and the discharge from such period was under other than honorable conditions.

· Sometimes a VSR will not know when the claimant’s injuries occurred.  If the claimant has two distinct periods of service and the claimant clearly states that the injuries all occurred during the honorable period, then a decision would not need to be made.  However, often it is not clear from the application when the injuries occurred, or the injuries’ span both periods, and at that time a character of discharge determination would be needed.

HEALTH CARE ELIGIBILITY
3.360  Service-connected health-care eligibility of certain persons
administratively discharged under other than honorable condition.
 

(a) General. The health-care and related benefits authorized by chapter 17 of title 38, United States Code shall be provided to certain former service persons with administrative discharges under other than honorable conditions for any disability incurred or aggravated during active military, naval, or air service in line of duty.

 


(b) Discharge categorization. With certain exceptions such benefits shall be furnished for any disability incurred or aggravated during a period of service terminated by a discharge under other than honorable conditions. Specifically, they may not be furnished for any disability incurred or aggravated during a period of service terminated by a bad conduct discharge or when one of the bars listed in §3.12(c) applies.
 


(c) Eligibility criteria. In making determinations of health-care eligibility the same criteria will be used as is now applicable to determinations of service incurrence and in line of duty when there is no character of discharge bar.

Health Care Benefits For Former Military Personnel With Certain "Other Than Honorable" Discharges:

 Effective October 8, 1977, any serviceperson who is discharged under "other than honorable" conditions is eligible for the health care and related benefits authorized under chapter 17 of title 38, U.S.C. for any disability incurred or aggravated in line of duty during active service, provided that he or she was not discharged by reason of a bad conduct discharge or under one of the statutory bars of 38 CFR 3.12(c). Consider any claim which requires review of a statutory bar or preparation of a character of discharge determination as a claim for this benefit.   (M21-1MR. III.v.1.B.5.d).   Based on this change, a number of character of discharge determinations  made prior to October 8, 1977 may need reviewed and updated according to the instructions contained in M21-1MR III.v.1.B.5.e.

Due Process: Provide information of legal and Procedural Rights

38 CFR 3.103

(a) Statement of policy. Every claimant has the right to written notice of the decision made on his or her claim, the right to a hearing, and the right of representation. 

(b) The right to notice: 

(1) General. Claimants and their representatives are entitled to notice of any decision made by VA affecting the payment of benefits or the granting of relief. 

(2)  Advance notice and opportunity for hearing. Except as otherwise provided in 38 CFR 3.103 (b)(3), no award of compensation, pension or dependency and indemnity compensation shall be terminated, reduced or otherwise adversely affected unless the beneficiary has been notified of such adverse action and has been provided a period of 60 days in which to submit evidence for the purpose of showing that the adverse action should not be taken. 

In any case in which a character of discharge determination is necessary (including dishonorable discharges), inform the claimant in advance of that fact. Also provide information concerning legal and procedural rights.  Refer to the chart on the following page regarding the information needed in a due process letter for character of discharge determinations.
CHARACTER OF DISCHARGE DUE PROCESS CHART

In the initial due process notice to the claimant advise the following:
	Element
	Purpose and Description

	Reason for Determination
	Explains the reason why a character of discharge determination is necessary.

  

	Criteria Used to Make Determination
	· Explains the criteria that will be used to make the determination.

· Explains and cites the applicable VA regulations.  



	Right of Representation

(via VA Form 21-0789)
	Informs the claimant of the right to be represented, without charge, by an accredited representative of a recognized veteran’s organization.

Explains the following to the claimant:

· he/she may employ an attorney to assist in prosecuting the claim, and 

· the attorney may appear with the claimant if a personal hearing is requested.

	Request Placed to Service Department
	Explains that VA has asked the service department for a report or information about the discharge proceedings.

Note:  VA will not request discharge proceedings if a dishonorable discharge was issued unless the issue of insanity is involved.

Reference:  For more information on cases involving insanity, see M21-1MR III.v.1.E.

	Claimant’s Right to Submit Evidence 


	Explains the claimant’s right to submit any evidence, contention, or argument bearing on the issue.

	Claimant’s Right to a Hearing (via VA Form 21-0789)
	Explains the claimant’s right to request a personal hearing prior to the determination.

	60 Day Limit
	Explains that if the claimant does not reply within 60 days, VA will

· assume he/she has no additional evidence to submit and does not desire additional time for presentation of the case, and 

· make a decision based on the evidence available.

Reference:  For more information on additional time for presentation of the case, see M21-1MR I.2.C.9.d.

	Effect of Determination
	Fully explains that a statutory bar prevents entitlement to 

· the benefit claimed, and 

· all other gratuitous VA benefits.

	Statement of Policy
	Include statements to the claimant explaining:

· the established policy of VA is to assist a claimant in developing the facts pertinent to a claim, and

· that VA will make a decision that grants the claimant every benefit that can be supported in law, while protecting the interest of the Federal Government.


EXAMPLE OF DUE PROCESS LETTER 

Department of Veteran Affairs

Regional Office

1234 Anywhere St

Lucky USA 00000-1234


	Joe Veteran

123 Sesame Street

Lincoln NE 68516

	In reply, refer to:

334/211/me

File Number: xxx xx xxxx

Joe Veteran


IMPORTANT -- reply needed

Dear Mr. Veteran:

We are continuing to work your application for service-connection compensation; however we received notification from the service department about your service. 

Any time a veteran receives a discharge that is not "honorable," we have to decide if you are eligible for VA benefits.

The military has said your service [beginning Month Day, Year and ending Month Day, Year, etc.] was not "honorable."  Therefore, we have to make a decision about your service.  As long as we decide that your service was not "dishonorable," you will be eligible for VA benefits.  

What You Should Do
There are some things you should do if you want to help us make our decision.  We'll carefully consider any evidence you send us.  In particular, you should:

· Read the regulation we've enclosed.

· Tell us about the events that led to your discharge.

· Send us evidence to support your story.  This might include statements from people who know about the events that led to your discharge.  We have enclosed VA Form 21-4138, Statement in Support of Claim, for your use in providing this information.  It could also include other documents, which show that your statements are true.

· Tell us why you think your service was honorable.

· Tell us if you want to have a personal hearing.  Personal hearings are explained in the enclosed VA Form 21-0789, Your Rights to Representation and a Personal Hearing.

Time Limit
We may have to turn down your claim if we do not get the information and evidence by 60 days from the date of this letter.  If you do not reply within 60 days, we will assume you have no additional evidence to submit, and you do not want additional time to submit any evidence. We will make a decision based on the evidence available.

What We Will Do
We will look at your military records and any other evidence you can give us.  We'll also use the enclosed regulation, 38 Code of Federal Regulations, section 3.12, to make our decision.  Then we will decide whether your service entitles you to VA benefits.  If we determine your service is a statutory bar to benefits, you will not be entitled to any gratuitous VA benefits.  It is the VA’s policy to assist a claimant in developing their claim.  We will make a decision that grants every benefit that can be supported by law, while protecting the interest of the Federal Government.

We have requested the facts and circumstances surrounding your discharge from the service department.  If you have copies of these records, please send them to us.

We have requested information regarding your eligibility for complete separation and dates and terms of enlistment and reenlistment from the service department.  If you have this information, please send it to us.

We have received an uncertified copy of your DD 214 (or discharge document).  Unfortunately, we cannot use this to verify your active duty service.  We have requested verification of your service from the service department.  Please send us the original or a certified copy of your DD Form 214 or other separation papers for all periods of service.  A certified copy is one issued by a public custodian of records who certifies that it is a true and exact copy of the original document in the custodian's custody.  Notarized copies are not acceptable.  We will return original documents to you.  

How Can You Contact Us?

If you are looking for general information about benefits and eligibility, you should visit our web site at http://www.va.gov.  Otherwise, you can contact us in several ways.  Please give us your VA file number, [VA File number], when you do contact us.

· Call us at 1-800-827-1000.  If you use a Telecommunications Device for the Deaf (TDD), the number is 1-800-829-4833.

· On the Internet at https://iris.va.gov. 

· Write to us at the address at the top of this letter.

Sincerely yours,

Veterans Service Center Manager

	Enclosures: 
	VA Form 21-4138

VA Form 21-0789

38 CFR 3.12


What Evidence is Needed?

We must request the facts and circumstances surrounding the discharge from the service department.  To obtain this information submit a PIES O10 request or request records from DPRIS Web.  

We may also need verification of service.  A DD Form 214 is preferred when completing a character of discharge determination; therefore, if service is not verified or we only have verified service via BIRLS, request verification by submiting a PIES O21 request or requesting a copy from DPRIS Web, as the facts and circumstances will not always include a copy.   

Note:  If the veteran had more than 2 years of active duty service or multiple periods of service, request the date when the veteran would have been eligible for complete separation.  Obtain eligibility for separation information by submiting a PIES request Code O01 or requesting records from DPRIS Web.

	Type of information
	PIES request code

	Facts and circumstances
	O10

	Eligibility for complete separation (unconditional discharge)
	O01

	Separation documents (DD Form 214)
	O21


PIES                                                  DPRIS WEB

[image: image1.png]


   or….


Preparing an Administrative Decision
M21-1MR III.v.1.A

Make a formal decision if the discharge at issue is not specifically honorable, under honorable conditions,general or uncharacterized:entry level.

· In any case involving a discharge issued as dishonorable, there must be, minimally, a finding that the issue of the veteran's sanity is not involved.

· If the veteran had more than one period of service, include in the determination information covering the periods of satisfactory as well as unsatisfactory service.

· Prepare the formal decision as provided in M21-1MR III.v.1.A.2 for the approval of the Veterans Service Center Manager or designee not lower than a Coach. 

· All three signatures are needed before BIRLS is updated and before the notification letter is prepared.

· Once  the decision has been signed, update BIRLS with the following information: 

· The decision will either be Honorable for VA Purposes (HVA) or Dishonorable for VA Purposes (DVA)

· CHAR SVC will either be DVA or HVA

· SEP REASON will always be ADM (administrative decision) 

· After the determination is made,  promptly inform the claimant of the decision.  

· Include in the letter:  

1. The reason for the decision, 

2. The evidence on which the decision is based, 

3. Appeal rights,

4. The procedure to follow fo the review of the character of service by the service department, and

5. If the decision is adverse, advise the claimant of its effect on all VA benefits.   (Per M21-1MR III.v.A.3.c)

Example Administrative Decision
DEPARTMENT OF VETERAN AFFAIRS



CSS:  XX XXX XXX

REGIONAL OFFICE






VETERAN, JOE Q

ANYWHERE USA
ADMINISTRATIVE DECISION


ISSUE:  Character of Discharge Determination   


EVIDENCE:

1. Veteran’s VA Form 21-526, Application for compensation benefits received Oct. 30, 2004.

2. Pre-determination (or due process) letter to veteran dated November 9th, 2004.

3. Facts and circumstances of discharge and DD 214 received from the National Personnel Records Center on November 25th, 2004.

4. Response from veteran regarding pre-determination (or due process) letter, received on January 2, 2005.

DECISION:

Joe Q. Veteran’s United States Army service from January 11th, 1976 to November 27th, 1977 is dishonorable and is a bar to VA benefits under the provisions of 38 CFR 3.12(d)(4).

Mr. Veteran is entitled to health care benefits under Chapter 17, Title 38 U.S.C. and 38 CFR 3.360(a) for any disability determined to be service connected.


REASONS AND BASES:

If the former service member did not die in service, pension, compensation, or dependency and indemnity compensation is not payable unless the period of service on which the claim is based was terminated by discharge or release under conditions other than dishonorable. (38 U.S.C. 101(2)).  A discharge under honorable conditions is binding on the Department of Veterans Affairs as to character of discharge. (38 CFR 3.12)

 A discharge or release from service under one of the conditions specified in this section is a bar to the payment of benefits unless it is found that the person was insane at the time of committing the offense causing such discharge or release or unless otherwise specifically provided (38 U.S.C. 5303(b)). (38 CFR 3.12)

 A discharge or release because of one of the offenses specified in this paragraph is considered to have been issued under dishonorable conditions.

(1) Acceptance of an undesirable discharge to escape trial by general court-martial.

(2) Mutiny or spying.

(3) An offense involving moral turpitude. This includes, generally, conviction of a felony.

(4) Willful and persistent misconduct. This includes a discharge under other than honorable conditions, if it is determined that it was issued because of willful and persistent misconduct. A discharge because of a minor offense will not, however, be considered willful and persistent misconduct if service was otherwise honest, faithful and meritorious

(5) Homosexual acts involving aggravating circumstances or other factors affecting the performance of duty. Examples of homosexual acts involving aggravating circumstances or other factors affecting the performance of duty include child molestation, homosexual prostitution, homosexual acts or conduct accompanied by assault or coercion, and homosexual acts or conduct taking place between service members of disparate rank, grade, or status when a service member has taken advantage of his or her superior rank, grade, or status. (38 CFR 3.12)

The health-care and related benefits authorized by chapter 17 of title 38, United States Code shall be provided to certain former service persons with administrative discharges under other than honorable conditions for any disability incurred or aggravated during active military, naval, or air service in line of duty.

With certain exceptions such benefits shall be furnished for any disability incurred or aggravated during a period of service terminated by a discharge under other than honorable conditions. Specifically, they may not be furnished for any disability incurred or aggravated during a period of service terminated by a bad conduct discharge or when one of the bars listed in 38 CFR §3.12(c) applies. (38 CFR 3.360)


Joe Q. Veteran enlisted in the United States Army on January 11, 1976 and served 1 year, 7 months and 15 days of creditable service.  On November 27th, 1977, Mr. Veteran was recommended for discharge for the good of the service under the provisions of Chapter 10, AR 635-200 with an other than honorable discharge in lieu of trial by special court-martial.  Mr. Veteran’s violation of the UCMJ occurred before he was eligible for complete separation from his first period of service.    In the summary of military offenses listed in a copy of his Official Military Personnel File, Mr. Veteran was charged with being absent without leave (AWOL) for a period of 66 days.  In addition, the personnel file shows that Mr. Veteran was reprimanded on June 6, 1977, October 1, 1977, and October 13, 1977 for failure to report to the designated location for duty.

The record shows that Mr. Veteran did reply to our request for evidence, however, he did not address the issues surrounding his discharge.  


Mr. Veteran’s repeated offenses during his United States Army service from January 11, 1976 to November 27, 1977 constitute  willful and persistent misconduct under the provisions of 38 CFR 3.12(d)(4).  Mr. Veteran’s charge of AWOL without the presence of any mitigating circumstances to offset the contentions of the US Army is deemed appropriate. His violations of the UCMJ displayed a disregard for authority and military regulations.  


Sanity is not an issue. 


Due to the afore mentioned reasons, Mr. Veteran’s United States Army service from January 11, 1976 to November 27, 1977 is deemed dishonorable for VA purposes and is a bar to VA benefits under the provisions of 38 CFR 3.12(d)(4).

Mr. Veteran is entitled to health care benefits under Chapter 17, Title 38 U.S.C. and 38 CFR 3.360(a) for any disability determined to be service connected.

SUBMITTED:_____________________________

DATE__________________

CONCURRED:_____________________________
DATE__________________

APPROVED:_____________________________

DATE__________________



Example of Decision Notification Letter
In Reply Refer To:  

000/000/00

CSS XXX XX XXX

JOE VETERAN

123 SESAME STREET

LINCOLN NE 68516

Dear Mr. Veteran:

We made a decision regarding your discharge from military service.  Every effort was made to see that your claim received complete consideration.

This letter tells you what we decided, how we reached our decision and what evidence we used to reach our decision.  We have also included information on what you can do if you don't agree with our decision, and who to contact if you have questions or need assistance.

What Did We Decide?

We decided that your military service for the period September 15, 2003 to November 16, 2004 is dishonorable for VA purposes.  You and your dependents aren't eligible for any VA benefits for this period of military service.  Only veterans with honorable service are eligible for VA benefits.

You may be eligible for treatment at a VA hospital for any condition determined to be related to your military service.  You should apply for treatment at the nearest VA Medical Center or Outpatient Treatment Clinic.  If you apply in person, please bring this letter.  If you apply by letter, include your VA file number on your letter.

How Did We Make Our Decision?

The record shows we received a response from you on March 30, 2005 addressing the issues surrounding your discharge. You offered no mitigating factors which would have resulted in a positive urinalysis, which led to your other than honorable discharge. 

What Evidence Did We Use To Decide Your Claim?

In making our decision, we used the following evidence:

· DD Form 214, US Navy

· Fact and Circumstances received April 20, 2005

· Due Process Letter to you dated March 3, 2005

· Your response to our letter, received March 30, 2005 

What You Should Do If You Disagree With Our Decision.

If you do not agree with our decision, you should write and tell us why.  You have one year from the date of this letter to appeal the decision.  The enclosed VA Form 4107, "Your Rights to Appeal Our Decision," explains your right to appeal.

You can also ask the Service Department to change the character of discharge or you can apply for a correction of military records.  To request a change, use the enclosed DD Form 293, Application for the Review of Discharge or Dismissal from the Armed Forces of the United States.  To apply for correction, use the enclosed DD Form 149, Application for Correction of Military Record under the Provisions of Title 10, U.S. Code, and Section 1552.  Send the completed form to the proper address on the back of the form.  

Do You Have Questions Or Need Assistance?

If you have any questions, you may contact us by telephone, e-mail, or letter.

	If you
	Here is what to do.

	   Telephone
	Call us at 1‑800‑827‑1000.  If you use a Telecommunications Device for the Deaf (TDD), the number is 1‑800‑829‑4833.

	   Use the Internet
	Send electronic inquiries through the Internet at https://iris.va.gov.

	   Write
	Put your full name and VA file number on the letter.  Please send all correspondence to the address at the top of this letter.


In all cases, be sure to refer to your VA file number 000 00 0000.

If you are looking for general information about benefits and eligibility, you should visit our website at https://www.va.gov, or search the Frequently Asked Questions (FAQs) at https://iris.va.gov.

We have no record of you appointing a service organization or representative to assist you with your claim.  You can contact us for a listing of the recognized veterans' service organizations and/or representatives.  Veterans' service organizations, which are recognized or approved to provide services to the veteran community, can also help you with any questions.

Sincerely yours,

XXXXXX

Veterans Service Center Manager

To email us visit https://iris.va.gov

Enclosure(s):
VA Form 4107


DD Form 149


DD Form 293

The UCMJ is found in Title 10, Subtitle A, Part II, Chapter 47 of the United States Code.

	77
	Principles

	78
	Accessory after the fact

	79
	Conviction of lesser included offenses

	80
	Attempts

	81
	Conspiracy

	82
	Solicitation

	83
	Fraudulent enlistment, appointment, or separation

	84
	Effecting unlawful enlistment, appointment, or separation

	85
	Desertion

	86
	Absence without leave (AWOL)

	87
	Missing movement

	88
	Contempt toward officials

	89
	Disrespect toward a superior commissioned officer

	90
	Assaulting or willfully disobeying superior commissioned officer

	91
	Insubordinate conduct toward warrant officer, non-commissioned or petty officer

	92
	Failure to obey order or regulation

	93
	Cruelty or maltreatment

	94
	Mutiny and sedition

	95
	Resistance, breach of arrest and escape

	96
	Releasing prisoner without proper authority

	97
	Unlawful detention

	98
	Noncompliance with procedural rules

	99
	Misbehavior before the enemy

	100
	Subordinate compelling surrender

	101
	Improper use of countersign

	102
	Forcing a safeguard

	103
	Captured or abandoned property

	104
	Aiding the enemy

	105
	Misconduct as a prisoner

	106
	Spies
	106a
	Espionage


	107
	False official statements

	108
	Military property of the United States--sale, loss, damage, destruction, or wrongful disposition


Punitive Articles

Character of Discharge 

Flow Chart & 

38 CFR 3.12


[image: image2]

Review Exercise
1. Which of the following type(s) of discharge is/are binding on the VA?

A. Honorable

B. Under other than honorable

C. Undesirable

D. Bad conduct

2. What is the only issue to be addressed in a case involving an individual who received a dishonorable discharge?

A. Whether he/she was AWOL during his/her period of service

B. Whether he/she committed any felonies during his/her period of service

C. Whether he/she was insane at the time of committing the offense, which resulted in his/her discharge.

D. Whether he/she received a Good Conduct Medal.

3. In which part of the Code of Federal Regulations can one find the citation for statutory bars to benefits?
A. 38 CFR 4.16(a)

B. 38 CFR 3.12(d)

C. 38 CFR 3.309(e)

D. 38 CFR 3.12(c)

4. Which part of the Code of Federal Regulations deals with a discharge due to willful and persistent misconduct?

A. 38 CFR 4.13(b)

B. 38 CFR 3.307(d)

C. 38 CFR 3.309(a)

D. 38 CFR 3.12(d)

5. What information needs to be included in an administrative decision for character of discharge when the veteran has more than one period of active service?
A. Information covering the periods of satisfactory as well as unsatisfactory service.

B. Information showing where the veteran serviced during all periods of service.

C. Information showing the veteran’s rank for all periods of service.

D. Information showing where the veteran first joined the service.

6. Which part of the Code of Federal Regulations covers procedural due process?
A. 38 CFR 4.16(a)

B. 38 CFR 3.309(e)

C. 38 CFR 3.103

D. 38 CFR 4.10

7. Which of the following is not a type of administrative decision?

A. Character of discharge

B. Line of duty

C. Entitlement to aid and attendance benefits

D. Deemed valid marriage

Practical Application 
Using the VSR Assistant’s Character of Discharge EPSS, complete the following activity.

Mr. Joe Veteran served in the US Navy from July 31, 2001 to February 18, 2004.  He received Under Other Than Honorable Conditions (OTH) discharge.  

Claimant’s  DD-214 reflects that he received the National Defense Service Medal, and Global War on Terrorism Service Medal.

1.      What evidence do we develop for?

Scenario

Mr. Veteran enlisted in the United States Navy on July 31, 2001.  On December 8, 2003, USS Little Wing was noted that the urinalysis test Mr. Veteran took was positive for Tetrahydrocannabinol (THC).  Review of the records showed that there is no evidence of insanity. 

On September 13, 2006, we received VA Form 21-526, Veteran’s Application for Compensation and/or Pension.   We sent Mr. Veteran a development letter on February 26, 2007 and began requesting the facts and circumstances surrounding his discharge.   On May 17, 2007 we retrieved the facts and circumstances from the U.S. Navy. 

Violation:

On or about December 8, 2003, Aircraft Mechanic (E1) AMAR, Joe Veteran, US Navy, USS LITTLE WING (CVN-00), on active duty, did wrongfully use marijuana. 

2. Prepare a brief administrative decision indicating the following:

a. Is the discharge honorable or dishonorable for VA purposes?  Please show your reasoning.

b. If the discharge is dishonorable/honorable, what regulation serves as the grounds for your decision?   

c. If the discharge is dishonorable for VA purposes, is the veteran eligible for Chapter 17 health care benefits?
(c) Despite the fact that no unconditional discharge may have been issued, a person shall be considered to have been unconditionally discharged or released from active military, naval or air service when the following conditions are met:





	(1) The person served in the active military, naval or air service for the period of time the person was obligated to serve at the time of entry into service;





	(2) The person was not discharged or released from such service at the time of completing that period of obligation due to an intervening enlistment or reenlistment; and





	(3) The person would have been eligible for a discharge or release under conditions other than dishonorable at that time except for the intervening enlistment or reenlistment.











This is the key factor when looking at claim where a conditional discharge is a factor





It is important to note that depending on which part of 38 CFR 3.12 a person is written out under they may not be entitled to health care.  If the discharge is dishonorable because of a bar to benefits under 38. CFR 3.12(c), the individual is not eligible for health care.  If the discharge is dishonorable because of the restrictions of 38 CFR 3.12(d), the individual is eligible for health care, unless the individual received a bad conduct discharge.








Letter is found in MAP-D under Claimant Letter


Development Type: “Predetermination”


Pick is Character of discharge - due process


The letter requires editing and additions.





Add





Add





This is only needed when it is determined PIES O01 is required for conditional discharge consideration





This is only needed if we do not have verified service.  (It is okay to send due process based on an uncertified DD 214.)





This MAP-D letter does not include contact information so it must be added.  Be sure to edit [VA File number] with the veteran’s file number.





WHEN DOES THE DUTY TO ASSIST REQUIREMENT END?


(M21-1MR I. 1. A.2.e)


If the service department is unable provide any facts and circumstances, a memo of unavailability should be done and a COD decision MUST still be made based on the evidence of record.   After this point, if we determine the applicant is dishonorable for VA purposes, our duty to assist ends because the applicant lacks veteran status.








State the issue:  Either a Statutory Bar Determination if the reasons for discharge are found  under 38 CFR 3.12(c), or a Character of Discharge Determination if the reasons for the discharge are found  under 38 CFR 3.12(d)





List all the evidence used in the decision.





State the decision:  What is the veteran’s character of service for VA purposes?  Also is the veteran entitled to healthcare benefit?  (Remember:  discharge reasons under 38 CFR 3.12(c), or a bad conduct discharge (BCD) = no healthcare; discharged under 38 CFR 3.12(d) = entitled to healthcare, unless it’s a BCD.)





Provide the regulations used in the determination. Be sure to use only the 38 CFR and the USC, NOT the manuals for your reasons and bases. Commonly used 38 CFR references:  3.12(c) or 3.12(d), depending on the reasons for discharge; 3.13 IF a conditional discharge is at issue; 3.360 is always needed due to our need to determine entitlement to Chapter 17 healthcare.





Provide a brief summary of the evidence considered.





Relate the regulations to the evidence.  State how the evidence indicates the actions leading to the discharge either do or do not conform to the regulations, thereby constituting the claimant’s service to be either honorable or dishonorable for VA purposes.





Address the issue of sanity.  If sanity has been placed at issue, you will need to discuss it here.





Refer to the Administrative Decision Quick Reference Chart available on the on the C&P Training Homepage, in the VSR Assistant under Resources, regarding the number of signatures needed for various administrative decisions.  More examples of character of discharge decisions can also be found there.








UNIFORM CODE OF MILITARY JUSTICE





Honorable 


or Under Honorable Conditions or General





Under Other Than Honorable Conditions


Or Undesirable or Bad Conduct





HVA





Address issue of Health Care Benefits under Chapter 17 of Title 38 U.S.C. (38 CFR 3.360)





DVA





HVA=honorable for VA


DVA=dishonorable for VA





HVA





YES





Dishonorable





No decision required except for 3.12(c) (Statutory) bars





YES





Does a Statutory Bar under 38 CFR 3.12(c) exist?





YES





YES





YES





Decision limited to issues of insanity (38 CFR 3.12(b)) or Health Care under Chapter 17, Title 38 U.S.C. (38 CFR 3.360).





Is insanity in issue under 38 CFR 3.12(b)?





Develop and then send for Rating Decision on the insanity issue.





NO 





NO





Is there another reason under 38 CFR 3.12(d) for DVA Decision?





Is there a Conditional Period of Service under CFR 3.13?





Separate the “Good” from the “Bad” periods of service.





NO











YES





OR





Remember:  conditional periods must also be evaluated to determine if they are HVA





Make decision on 38 CFR 3.12(c) issue.





Make decision on 38 CFR 3.12(d) issue.





DVA





HVA=honorable for VA


DVA=dishonorable for VA





DVA
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