Herbicide Exposure Claims Development
Trainee Handout
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Objectives

· Explain the history of herbicide spraying 

· Identify several ways to verify service in Vietnam

· Discuss herbicide exposure outside of Vietnam 

· Identify the evidence required to establish herbicide exposure outside of Vietnam

· Distinguish difference between “Blue Water” and “Brown Water” vessels

· Identify the presumptive conditions associated with herbicide exposure

· Review development procedures for herbicide exposure claims

· Determine when formal findings procedures are necessary

· Explain how a child born with spina bifida is entitled to VA benefits and the regional office’s responsibility in referring these claims

References
· M21-1 Part IV, Subpart ii, 1.H, Developing Claims for Service Connection for Disabilities Resulting from Exposure to Herbicides
· M21-1 Part IV, Subpart ii, 2. C, Service Connection General Information on Establishing Service Connection for Disabilities Resulting from Exposure to Herbicide Agents
· M21-1 Part VI, 2. A, Spina Bifida and Other Birth Defects
Topic 1:  History of Herbicide Use
· Several million gallons of defoliant or herbicide were aerially sprayed in Vietnam
· Many different types of herbicide were used
· The most widely used was Agent Orange (AO)
Agent Orange Act of 1991, Public Law (PL) 102-4
· Allows VA to grant service connection for disabilities that were shown to have a positive association with herbicides used in Vietnam
RVN Service Requirements
· To be eligible, the Veteran must have served in the RVN

· on land in the RVN

· aboard a vessel operating on the inland waterways of RVN

· aboard vessels docked to a pier or shore of the RVN and the claimant provides a statement of personally going ashore

· aboard vessels on the offshore waters of the RVN, if the conditions of service involved duty or visitation on the ground in the RVN, or

· other locations, if the conditions of service involved duty or visitation on the ground in the RVN
· Any Veteran in Vietnam or it’s inland waterways during the period beginning January 9, 1962 and ending May 7, 1975, will be presumed to have been exposed during such service to a herbicide agent, unless there is affirmative evidence to establish that the Veteran was not exposed to any such agent during that service.

Topic 2:  Verifying “In-Country” Vietnam Service

· DD-214
· May show RVN, USARV, Vietnam
· The Vietnam Service Medal or Campaign Medal are not sufficient
· Personnel Records
· PIES O50 (VBMS)
· O19, O34, O36, O39 (Paper Claims)
· STRs
· APO Addresses
· Stamp with location of treating facility
Topic 3:  Herbicide Exposure Outside of RVN
Korea

· Exposure to herbicides other than in Vietnam and on the Korean DMZ will be made on a factual basis.
· Veterans claiming exposure in Korea must have served:
· in a unit determined by VA or the Department of Defense (DoD) to have operated in the Korean Demilitarized Zone (DMZ), and

· between April 1, 1968, and August 31, 1971
Thailand

· Compensation Service has determined that a special consideration of herbicide exposure on a factual basis should be extended to Veterans whose duties placed them on or near the perimeters of Thailand military bases.
When a Veteran with service in Thailand during the Vietnam Era claims SC for disability based on herbicide exposure, follow the steps in the table below to verify exposure to herbicides.
	Step
	Action

	1
	Did the Veteran serve in the U.S. Air Force in Thailand during the Vietnam Era
· at one of the following Royal Thai Air Force Bases (RTAFBs)  

· U-Tapao
· Ubon
· Nakhon Phanom
· Udorn
· Takhli
· Korat, or
· Don Muang, and
· as an Air Force 

· security policeman
· security patrol dog handler
· member of the security police squadron, or
· otherwise near the air base perimeter as shown by evidence of daily work duties, performance evaluation reports, or other credible evidence?
If yes, concede herbicide exposure on a direct/facts-found basis.
If no, proceed to Step 2.
Notes:
· Concede herbicides exposure on a direct or facts-found basis for U.S. Army Veterans who served on RTAFBs in Thailand if the Veteran 

· provides a statement that he was involved in perimeter security duty, and
· there is additional credible evidence supporting this statement.
· U.S. Army personnel may have provided RTAFB security early in the war before the base was fully operational.

	2
	Did the Veteran serve at a U.S. Army Base in Thailand during the Vietnam Era
· as a member of a military police (MP) unit, or
· with a military police occupational specialty?
· If yes, concede exposure to herbicides on a facts-found or direct basis if the Veteran states his duty placed him at or near the base perimeter.
· If no, go to Step 3.

	3
	Ask the Veteran for the
· approximate dates
· location, and
· nature of the alleged exposure.

	4
	Did the Veteran furnish this information within 30 days?
· If yes, proceed to Step 5.
· If no, 

· refer the case to the JSRRC coordinator to make a formal finding that sufficient information required to verify herbicide exposure does not exist  (Note:  For a sample of a formal finding, see M21-1, Part IV, Subpart ii, 1.H.1.m.), and
· decide the claim based on the evidence of record, ensuring the rating decision and decision notice adequately explain the basis of the decision.

	5
	Review the information provided by the Veteran and proceed to Step 6.

	6
	Can exposure to herbicides be acknowledged on a direct or facts-found basis as a result of this review?
· If yes, proceed with any other necessary development before referring the claim to the rating activity.
· If no, proceed to Step 7.

	7
	Has the Veteran provided sufficient information to permit a search by the JSRRC?
· If yes, send a request to the JSRRC for verification of exposure to herbicides.
· If no, 

· refer the case to the JSRRC coordinator to make a formal finding that sufficient information required to verify herbicide exposure does not exist  (Note:  For a sample of a formal finding, see M21-1, Part IV, Subpart ii, 1.H.1.m.), and
· decide the claim based on the evidence of record, ensuring the rating decision and decision notice adequately explain the basis of the decision.


Reference:  For more information on Thailand military bases and herbicide exposure, see the VA Public Health site. 
Blue Water vs. Brown Water
· Veterans who served aboard large ocean-going ships that operated on the offshore waters of the RVN are often referred to as “blue water” Veterans because of the blue color of the deep offshore waters. They are distinguished from “brown water” Veterans who served aboard smaller patrol vessels or their supply vessels that operated on the brown-colored rivers, canals, estuaries, and delta areas making up the inland waterways of the RVN.

· Brown water Navy and Coast Guard Veterans who served on inland waterways receive the same presumption of herbicide exposure as Veterans who served on the ground in the RVN.
· Service aboard a ship that anchored in a deep-water costal harbor, such as Da Nang, Vung Tau, Qui Nhon, Ganh Rai Bay, or Cam Ranh Bay, along the RVN coast does not constitute inland waterway service or qualify as docking to the shore and is not sufficient to establish presumptive exposure to herbicides, unless the evidence of record confirms the Veteran went ashore during anchorage.
· When a Veteran claims exposure to herbicides during service aboard a Navy or Coast Guard ship, establish exposure on a presumptive basis if, 
· evidence shows the ships:
· operated primarily on the inland waterways of the RVN, such as river patrol boats
· operated temporarily on the inland waterways of the RVN 
· docked to a pier or shore of the RVN and the claimant provides a statement of personally going ashore, or
· operated on the offshore waters of the RVN or other locations, if the conditions of service involved duty or visitation on the ground in the RVN, or
· evidence places the Veteran onboard the ship at the time the ship docked to the shore or pier or operated in inland waterways evidence shows the ship 
· unless based on service on inland waterways, the Veteran has stated that he/she went ashore when the ship docked sent crew ashore, if the evidence shows the ship docked to the shore or pier or that crew members were sent ashore. 
Extend the presumption of SC to a Veteran who claims SC for NHL if:
· the Veteran had service in the RVN during the Vietnam Era, including naval service in the offshore waters of the RVN, and

· the medical evidence shows a diagnosis of any of the subcategories of low, intermediate, or high-grade lymphoma. This list is in the M21-1, Part IV, Subpart,ii.2.C.
Exposure to herbicides is not a prerequisite for entitlement under this CFR.

Topic 4:  List of Presumptive Diseases

· AL amyloidosis

· Type 2 diabetes (also known as Type II diabetes mellitus or adult-onset diabetes)

· Hodgkin’s disease 

· Multiple myeloma
· Ischemic heart disease (including, but not limited to, acute, subacute, and old myocardial infarction; atherosclerotic cardiovascular disease including coronary artery disease (including coronary spasm) and coronary bypass surgery; and stable, unstable and Prinzmetal’s angina)
· All chronic B-cell leukemias (including, but not limited to, hairy-cell leukemia and chronic lymphocytic leukemia)
· Non-Hodgkin’s lymphoma (Blue Water) *
· Parkinson’s disease
· Prostate cancer
· Respiratory cancers (cancer of the lung, bronchus, larynx, or trachea)
· Soft-tissue sarcoma (other than osteosarcoma, chondrosarcoma, Kaposi’s sarcoma, or mesothelioma)
Time Period for Presumptive Diseases Associated with Herbicides

· In order to establish presumptive SC, the following diseases listed in 38 CFR 3.309(e) must become manifest to a degree of 10 percent or more within one year of the last date of exposure to herbicides: 

· chloracne or other acne-form disease consistent with chloracne

· porphyria cutanea tarda (PCT), and

· early-onset peripheral neuropathy (PN).

Notes: 

· There is no time limit for the other listed presumptive diseases in 38 CFR 3.309(e).

· Previously, respiratory cancers (cancers of the lung, bronchus, larynx, and trachea) had to become manifest within 30 years of last exposure.  PL 107-103 eliminated this requirement effective January 1, 2002.
Topic 5:  Development Procedures for Herbicide Exposure Claims
· The Veteran must have evidence of a current disability 

· Review file to verify exposure

· Once you have verified exposure and have evidence of a disability, refer the claim to the Rating Team, to see if an exam is warranted
· Additional development to the claimant is still required if the claimed disability is not covered under 38 CFR 3.309(e), or herbicide exposure is unverified.

Claims Herbicide Exposure but Does Not Claim a Disability

· “Agent Orange” is not a disability

· do not

· process the claim as a denial, or

· establish end product (EP) control for the incomplete claim, and
· whenever possible, telephone the Veteran to obtain the information needed to substantiate the claim
· A claim is not substantially complete if a Veteran claims herbicide exposure during service, but does not claim SC for a specific disability.  In cases such as these:
· Inform the Veteran that he/she must identify a specific disability, since exposure in and of itself is not a disability, and

· Ask the Veteran to identify the disability(ies) that resulted from exposure to herbicides during service.

Important:

· Do not 

· Process the claim as a denial, or

· Establish end product (EP) control for the incomplete claim, and
· Whenever possible, telephone the Veteran to obtain the information needed to substantiate the claim.
Action to Take When the Claimed Disability is Not Recognized

If the claimed disability is not recognized as a presumptive condition under 38 CFR 3.309(e), then the development activity must send the claimant a letter requesting scientific or medical evidence showing that the claimed condition is medically associated with dioxin exposures.

Exception:  Do not send the letter if the claimant previously submitted the evidence requested in the letter.

Reviewing the Claims Folder or E-file

Certain documents within the claims folder may show proof of RVN service.  
· Review the certified DD Form 214, Certificate of Release or Discharge from Active Duty for entries such as Foreign Service Republic of Vietnam, or a separating station/last duty assignment in the RVN.

· Military personnel records including the DA Form 20, Enlisted Qualification Record for verification of service locations, any travel or flight orders, any statement in performance evaluation related to travel or flights, and any TDY orders.
· Service treatment records (STRs) and dental records for treatment in the RVN with particular attention to Army Post Office (APO) numbers, which may be associated with a location in which the presumption of herbicide exposure applies.  
Informing the Veteran of the Agent Orange Registry

· Inform the Veteran of the availability of hospital examinations and treatment as part of the Agent Orange Registry program, and

· If the Veteran has already had the herbicide examination or been treated for herbicide exposure, request that the Veteran submit: 

· A copy of the examination or treatment report, or

· The name of the Department of Veterans Affairs (VA) facility performing the examination or treatment so that a copy of the report may be associated with the claims folder.
Topic 6:  Formal Finding Procedures

If a claimant fails to provide the information the U.S. Army and Joint Services Records Research Center (JSRRC) requires to determine whether a Veteran served in an area associated with herbicide exposure, the regional office’s (RO’s) JSRRC Coordinator must prepare a formal finding that documents this fact.
Before preparing the formal finding, the JSRRC Coordinator must review the Veteran’s claims folder to confirm the RO:
· gave the claimant an opportunity to provide the information JSRRC requires

·  properly followed established procedure for

· Verifying the Veteran’s claimed route of exposure, and

· Obtaining the information JSRRC requires, and

· Reviewed and considered all relevant evidence of record, to include service records, in an attempt to 

· Verify the Veteran’s claimed route an exposure, and 

· Obtain the information JSRRC requires.
The formal finding referenced in M21-1, Part IV, Subpart ii, Chapter 1, H.1.k must:
· state that VA does not possess the information JSRRC requires to research a claim that a Veteran served in an area associated with herbicide exposure

· confirm the RO properly followed established procedures for obtaining the information

· describe the actions the RO took to obtain the information

· state that evidence of the RO’s efforts to obtain the information is of record in the claims folder, and

· be signed by: 
· the JSRRC Coordinator that prepared the formal finding, and
· the RO’s Veterans Service Center Manager (VSCM) or his/her designee
When preparation of the formal finding is complete, add it to the Veteran’s claims folder.

Note:  It is not necessary to contact the Veteran by telephone to:
· advise him/her of the formal finding, or

· allow additional time to submit the required information.

Topic 7:  Children of Veterans Exposed to Herbicides (Claim Criteria)
· Children of either exposed parent who have spina bifida; meaning benefits can be paid directly to children of parents who were exposed

· Children of mothers who were exposed to herbicide and have certain types of birth defects

· Benefits paid directly to the child or child’s legal custodian
· VA Form 21-0304, Application for Benefits for Certain Children with Disabilities Born of Vietnam Veterans and certain Korea Service Veterans
· All of these cases are centralized at the Denver Regional Office
Review Exercise

Directions: Answer the following review questions and provide the manual reference to support your answer.  

1. How long must the veteran have been in Vietnam to be eligible for the presumption of exposure to herbicide?  
2. The first place to look for Vietnam service is _______________________________.
3. True or False?  Service in the waters off shore is close enough to Vietnam to establish exposure. 

4. Exposure to herbicides outside Vietnam must be established on a ________________.  
5. True or False?  All forms of cancer are considered presumptive diseases due to herbicide exposure. 

6. True or False?  A diagnosis of a presumptive condition removes the need to prove a nexus between the current diagnosis and the in-service herbicide exposure.  
7. If you receive a claim from a female Vietnam Veteran claiming that her child has a birth defect, you should  ___________________________________________________.
8. Who is responsible for completing a formal findings?  
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