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Objectives

· Comprehend the development actions for a non-original new claim

· Understand development actions when a claim for previously denied condition is received with or without new and material evidence

· Recognize the development actions for a claim for increase

· Distinguish the development actions for claims for secondary service connected conditions
References
· 38 U.S.C. 5103(a) Notice to Claimants of required information and evidence
· 38 CFR 3.150, Forms to be furnished
· 38 CFR 3.151(a), Claims for disability benefits
· 38 CFR 3.156(a), New and material evidence
· 38 CFR 3.160(e), Status of claims, Reopened claim
· 38 CFR 3.160(f), Status of claims, Claim for increase
· 38 CFR 3.159, Department of Veterans Affairs assistance in developing claims
· 38 CFR 3.310(a), Disabilities that are proximately due to, or aggravated by, service connection disease or injury

· M21-1, Part I, Chapter 1, Duty to Assist
· M21-1, Part III, Subpart ii, Chapter 2, Section D, Reopened Claims
· M21-1, Part III, Subpart ii, Chapter 2, Section E, Claims for Increase
· M21-1, Part IV, Subpart ii, Chapter 2, B.5, Determining Secondary Service Connection, Including by Aggravation



Prescribed Form

Beginning March 24, 2015, all claims governed by VA’s adjudication regulations must be filed on standard forms prescribed by the Secretary, regardless of the type of claim or posture in which the claim arises. 
M21-1, Part III, Subpart ii, Chapter 2, B.1.b provides a complete list of forms that must be submitted for a claim, including non-original compensation claims, on or after March 24, 2015.
Statements received without a prescribed form will be considered a request for application, if received on or after March 24, 2015.
VA EZ forms provide the required Section 5103 language for the majority of claims filed.  

Topic 1: Non-Original New Claims

Non-Original New Claim Definition

An original claim is the first claim a Veteran or claimant has ever submitted for VA benefits.  A non-original new claim is every new condition filed after resolution of the original claim.
Development for Claim Received Within One Year from Discharge

Upon receipt of a non-original new claim within one-year of a Veteran’s release from active duty, 

· request a VA examination to evaluate the claimed condition(s), and 
· provide the appropriate Section 5103 Notice if sufficient notice has not already been provided.
Development for Claim Received After One Year from Discharge

Upon receipt of a non-original new claim after one-year from release from active duty, development should include:

· notification of Section 5103 Notice for the claimed condition (if sufficient notice has not already been provided by an EZ Form)

· review of service treatment records (STRs) and all evidence of record to determine if the new condition(s) can be established as:

· a chronic condition in service,
· treatment has been continuous from the time of service to present, or
· a presumptive condition

· Whether evidence of record is sufficient to request a VA examination or opinion
Reminder:  All claims received on or after March 24, 2015, must be on a prescribed form listed in M21-1, Part III, Subpart ii, 2.B.1.b.  Most claims received on an EZ form satisfy Section 5103 Notice requirements.  For any claim received prior to March 24, 2015, and/or not claimed with an EZ form, Section 5103 Notice may be required to satisfy the requirements of 38 CFR 3.159.
Topic 2: Previously Denied Claim and Reopened Claim

Importance of New and Material Evidence

A claim to reopen is defined by a claimant using the prescribed form to request a readjudication of a finally denied claim for any benefits See M21-1 Part III, subpart ii, Chapter 2, Section D, Definition: Claim to Reopen and Reopened claim.  

New and material evidence is required before the Department of Veterans Affairs (VA) will reopen a finally denied claim for service connection for a particular disability.

The threshold for reopening claims is low.

A claim for reconsideration differs from a claim to reopen in that the decision at issue in a claim to reopen has become final.  For more information on how to handle a claim for reconsideration, see M21-1, Part III, Subpart ii, Chapter 2, Section F, Requests for Reconsideration, and the VBA learning catalog.  
Definition of New and Material Evidence

New evidence
· is evidence not previously of record, and

· is neither cumulative nor redundant. 

Material evidence 
· is relevant evidence that, when considered by itself or considered with previous evidence of record, relates to an unestablished fact necessary to substantiate the claim

· has a legitimate influence or bearing on the decision in the case, and
· is neither cumulative nor redundant.
Form Requirements for Reopened Claims 
	If the claim was received…
	Then…

	Prior to March 24, 2015
	There is no requirement to use a VA form.

	On or after March 24, 2015
	The claim must be submitted on a prescribed form.  VA encourages the use of VA Form 21-526EZ, Application for Disability Compensation and Related Compensation Benefits, which provides the claimant with the requirements to successfully reopen a claim.


Note: If a claimant does not use a prescribed form on or after March 24, 2015, consider the correspondence a request for application.
Handling Claims to Reopen a Finally Denied Claim
A claim to reopen is defined by a claimant using the prescribed form to request a readjudication of a finally denied claim for any benefits.  Upon receipt of a claim to reopen

· place the claim under the proper end product (EP) control, and
· undertake any necessary development such as providing Section 5103 Notice if necessary.
Additional Medical Evidence, STRs, or VA Hospital Reports

Refer additional medical evidence or STRs to the rating activity if

· it does not duplicate the evidence already in the claims folder, or

· there is a question as to whether rating activity review is warranted.
Promptly forward any unconsidered VA hospital reports to the rating activity.
Claimants’ Willingness to Report for VA Examination

If a claimant submits a statement of willingness to report with a required prescribed form, request scheduling for a VA examination if 

· the previously denied condition was the result of the Veteran’s failure to report for a VA examination

· and evidence of record warrants the examination

Handling Affidavits and Statements

Use the table below to determine how to handle affidavits and statements submitted by or on behalf of a Veteran and received prior to March 24, 2015.
	If the affidavits or statements…
	Then…

	Relate to a rating issue and raise a potential basis for reopening
	Refer the material to the rating activity for review and necessary action.

	Do not furnish a basis for reopening
	Fully inform the Veteran and his/her representative as to

· why the evidence is deficient

· the specific type of evidence that is required, and 

· the right to appeal


Important: Affidavits and statements submitted by or on behalf of a Veteran on or after March 24, 2015, must be reviewed to determine if they constitute a request for reconsideration, a reopened claim, or a request for application.
Descriptions of Symptoms as Evidence

A claimant’s own statement, covering insufficient detail a condition that is within his/her ability to describe, such as his/her own symptoms, may to that extent constitute evidence.
Rationale:

· While such statements have self-serving aspects, the claimant is often the most qualified source to describe the circumstances of the disabling effects of the disease or injury.
· If such statements are new and material, received prior to March 24, 2015, and of sufficient probative value, they may serve as a basis for ordering a VA examination. If such statements are received on or after March 24, 2015, they will be considered a request for application and a prescribed form must be requested as long as circumstances do not warrant request for reconsideration procedures.

Indication of Private Treatment Records without Release Forms

If a claim for a previously denied condition is received with an indication of private treatment records not previously considered and without medical release forms (VA Forms 21-4142 and 21-4142a), then request from the Veteran the necessary release forms.

Upon receipt of the signed release forms, undergo development for the private treatment records by requesting the records from the private providers.  

Upon receipt of the private treatment records or expiration of the maximum time limit allowed for the private providers to submit the evidence, refer the claim to the rating activity for a decision or to provide further development instructions necessary to resolve the claim.
Denying a Claim When No New and Material Evidence is Provided

If the claimant submits evidence that is not both new and material, send a denial letter indicating

· that VA does not consider the claim reopened, and

· the reasons why the evidence is not new and material.
Note: Make sure to provide the Veteran with appellate rights in the notification letter.  

Topic 3: Claims For Increase

Definition of Claim for Increase 

Per 38 CFR 3.160(f), a claim for increase is
· a claim related to a case in which a running compensation or pension award is already in existence, or
· a claim for a resumption of payments previously discontinued.
Claims for increase may include claims:

· for an increased evaluation of a disability 

· for special monthly pension (SMP) 

· for special monthly compensation (SMC) 

· to add a dependent, or 

· to show either a reduction of, or a deduction from, income. 

Development Action(s) for a Claim for Increase Received with Medical Evidence
If you have determined that the Veteran is already service-connected for the disability which he or she is currently claiming, then you have determined that the current claim is a claim for increase.
If the claim is received with medical evidence such as private medical reports or a completed VA exam, please refer to the rating activity to either decide the claim or instruct to request a VA exam.

Development Action(s) for a Claim for Increase Received without Medical Evidence
If a claim for increase is received without medical evidence or the medical evidence of record is too old or otherwise insufficient to determine the current level of the disability, then a VA examination (VAE) is to be scheduled at the Veteran’s nearest VA Medical Center (VAMC).
Development Action(s) for a Claim for Increase Received with Indication of Medical Evidence

If a claim for increase evaluation is received with:

· an indication of private treatment records without a signed medical release, such as VA Forms 21-4142 and 21-4142a, then:

1. Send the Veteran VA Forms 21-4142 and 21-4142a

2. Schedule a VA Examination

· Signed medical release forms, then:

1. Either undergo development for the private treatment records or review that development was complete,

2. Notify the veteran of the development and also the removal from the FDC program if the claim was filed on an EZ Form,

3. Schedule a VA Exam

· An indication of VAMC treatment, then:

1. Obtain VA treatment records 

2. Review treatment records to decide if the case is ready for a decision by the rating activity
3. If not ready for a decision by the rating activity, schedule a VA examination

Topic 4: Claims For Secondary Service Connection

Provisions for Claims for Secondary Conditions

Per 38 CFR 3.310(a) and 38 CFR 3.310(b), service connection may be awarded for the following:

· disabilities that are proximately due to, or the result of, an SC condition, or

· the increase in severity of a non-service-connected (NSC) disability that is attributable to aggravation by an SC disability, and not to the natural progression of the NSC disability.

If it is determined that the Veteran is already service-connected for a disability(ies) and now the Veteran wants to claim a new condition based on the service-connected disability(ies), then you have determined that the current claim is a claim for secondary service connection.
Developing Claims Based on Secondary Service Connection
If a claim for secondary service connection is received, then develop the claim by following all necessary development guidelines pertaining to the claimed condition. When reviewing these types of claims, focus should be on:

· pertinent background information (i.e. service connected disabilities)

· Veterans contentions (what is being aggravated or caused by the service connected condition)

· Evidence showing a current disability or symptom(s) of the claimed secondary disability
· Evidence showing a possible relationship/nexus between the claimed disability and the service connection condition
Medical Opinions for Secondary Conditions

Most of the time, claims for secondary conditions may need a VA examination and medical opinion.  For instance, frequent claims for secondary conditions are residuals of diabetes mellitus type II.  An example would be a Veteran claiming numbness and pins-and-needles sensations in his/her arms.  The Veteran claims these symptoms are caused by the service connected diabetes mellitus, type II.  This specific example warrants a VA exam to determine if the Veteran has a diagnosis of peripheral neuropathy in the upper extremities AND requires a medical opinion linking the diagnosis to the diabetes.  

Some claims for secondary service connection may not be as obvious.  Thus, they may or may not warrant a VA examination and/or opinion.  Or the claim may warrant a medical opinion to determine the likelihood of the nexus in order to warrant a VA examination.  

This lesson is not meant to examine medical opinions.  For more information, please direct the trainees to M21-1, Part III, Subpart iv, Chapter 3, Section A, Examination Requests.  There is also a separate lesson on requesting medical opinions that provides more detailed information.
 Practical Exercise 

A Veteran files a claim for lumbar degenerative joint disease (DJD) and hearing loss. He provides private medical records with radiology reports that have a diagnosis of lumbar DJD with his claim. The private medical records show that the Veteran has received continuous treatment since the date of his discharge, three years ago. A review of the claims folder reveals one rating decision of record and it granted hearing loss and denied right shoulder strain. The STRs show the Veteran had 3 events of lumbar strains during parachute jumps while on active duty. His exit exam reveals he has lumbar DJD.

1. Which claimed condition is the new claim?

2. What development actions are needed for the new claimed condition?

Instructions: Match the situation on the left with the correct action(s) on the right.

	Situation
	Action

	1. The claimant has not submitted new and material evidence.
2. Claimant states willingness to report for exam he/she previously failed to report to. 

3. A claim for a previously denied condition is received with new and material evidence. 
4. A reopened claim was received with an indication of VA treatment.
	A. The claim has not been successfully reopened. 

B. The claim becomes a reopened claim.
C. Schedule exam if evidence of record warrants it.
D. Print or upload the VA records and refer to the rating activity.


Read the provided scenarios and answer the questions
Scenario: A Veteran files a claim for hearing loss on April 1, 2015 on a VA Form 21-526EZ and does not provide any other information.  Review of the claims folder reveals a Rating Decision dated January 30, 2005 denied service connection for hearing loss due to lack of evidence to provide a current diagnosis of hearing loss. VA notified the Veteran of the rating decision and provided appellate rights information in a letter dated February 15, 2005.

1. Is this a reopened claim? 

2. Why or why not? 

Scenario: A Veteran claims his service-connected lumbar back condition has caused a right hip degenerative joint disease of his right hip due to walking with an altered gait and placing more pressure on his right hip due to an adjusted sitting posture.

3. Is this a claim for a secondary condition?

4. What development actions are required for the above scenario?
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