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Objectives

In order to accomplish the purpose of this lesson, the trainee will be required to complete an assessment on the following lesson objectives:

The trainee will be able to:

· Using the trainee handout packet and references, describe the general benefits categories, with 85% accuracy.
· Using the trainee handout packet and references, define applicant and claimant for VA purposes, with 85% accuracy.

· Using the trainee handout packet and references, determine if an applicant has attained the status of a claimant for specific VA benefits, with 85% accuracy.

· Using the trainee handout packet and references, identify what constitutes a substantially complete application, with 85% accuracy.  

· Using the trainee handout packet and references, identify the different classification of claims, with 85% accuracy

· Using the trainee handout packet and references, define implied and inferred issues, with 85% accuracy
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Topic 1: General Benefits Category 
The two main types of benefits that VBA processes include:
· Compensation – Service Connected Disability
· Pension – Non Service Connected Disability

Compensation
The most common benefit claim involves service connected (“SC”) disability compensation, where payment is made because a Veteran’s disability was caused by an injury or disease that occurred during the Veteran’s military service or, for certain diseases, within a specified period thereafter.  
Compensation may also be paid for disability (ies) found to be secondary to a disability that has already been determined to be service connected.

Additionally, service connection may also be considered in death claims when the Veteran’s death was due to service (or a service connected condition) and is referred to as Dependency and Indemnity Compensation (“DIC”).   

An example would include: Veteran injured knee when jumping off a tank while in service.  Since that time, Veteran has had pain and problems with the knee.  Medical evidence shows that Veteran suffers from degenerative joint disease (arthritis) of the knee due to service.

Pension

Non-service connected (“NSC”) pension is based on non-service related disability or death, (i.e. neither a veteran’s disability nor death resulted from an injury or disease that was incurred in or caused by active military service.)  

Entitlement to this benefit is based on qualifying wartime service, income, net worth, and in live pension cases, a permanent disability.  

An example would include: Veteran served during the Gulf War.    Veteran suffered no disabilities while on active duty.  One afternoon while on a hike, the Veteran falls from the top of a cliff.  Veteran suffers a major injury to his back, knees and ankles.  Veteran is no longer able to work.   Veteran has zero income and zero net worth.  

Topic 2: Application and Status 
Status of Applicants

· Applicant 

A person who applies for a benefit
· Claimant 

A person who files a claim and has achieved legal “status” as a claimant
An applicant must meet specific legal requirements before he or she can be considered a claimant for a specific benefit.  The definitions in 38 CFR Part 3 explain the legal requirements for each specific category (pertaining to whether he or she is applying as a veteran, surviving spouse, child, or parent).
The following 38 CFR references provide definitions:
· 38 CFR 3.1 (d)-Veteran
· 38 CFR 3.50-Surviving Spouse
· 38 CFR 3.57-Child
· 38 CFR 3.59-Parent
Minimum Required Information on Application for Benefits

· Claimant’s name (and relationship to veteran, if applicable)

· Service data - this information is required to determine the status of the veteran; the character of discharge, whether he or she is a WWII, Korean, Vietnam, or Gulf War veteran, whether or not the service was during peacetime, wartime, etc. 

· Statement of disabilities claimed - used to identify the type of claim and benefit desired.

· Proper signature - this is necessary to identify the proper claimant. (In certain instances, an “x” or a mark, witnessed by two persons who provide their name and relationship to the claimant may be accepted) (38 CFR §3.155, 3.2130 and M21-1MR, Part III, Subpart ii, 1.C.11.a)

· Income and net worth – for live pension, death pension, parents’ dependency and indemnity compensation (DIC) only-Under current laws and regulations, complete income and net worth information must be of record to determine whether or not the claimant meets the basic requirements for entitlement to these benefits. 

· Social Security number- Although the veteran’s social security number is not needed before we make the determination whether a claim is substantially complete, in fact, it is the identifying number used to establish a claims folder under current procedures.  Before the mid to late 70’s, an eight-digit claim number was assigned for a veteran’s “c-number”.  Since that time, the Social Security Number is used as the identifying claim number, and, as such, is technically needed to begin processing a claim. 
Notes:

· A faxed or photocopied signature is acceptable for VA claims purposes. 

· The successful submission of an electronic application via VONAPP satisfies the requirement for the claimant's signature. 

Substantially Complete Claim

A claim is substantially complete if all of the above items are provided on the application.      

M21-1MR, Part I.1.B.3.a, and M21-1MR, Part I. 1.B.3.b are the manual references that address the concept of a substantially complete claim, and what to do in particular instances.  

If a claim is not substantially complete, do not establish an End Product (EP) control and do not undertake development for evidentiary requirements until the substantially complete claim is received.  Contact the claimant by telephone whenever possible to obtain the information needed to complete the application. Otherwise,
· mark the blocks on the application in red that require the claimant's attention 

· make a copy of the application 

· enclose the original application with a letter containing the notice of missing information, and 

· file a copy of the application and the notification letter in the claims folder. 













Exercise #1- APPLICATION and Status
Review Questions

1. What action is taken on an application if the required information is not provided?

2. What is the difference between an applicant and a claimant?

3. How does an applicant attain claimant status?

4. You pick up a case and start to analyze it.  It contains a complete application for dependency and indemnity compensation (DIC).  The applicant states that she had been married to the deceased veteran who died this year.  She said that he got drunk regularly and beat her up whenever the mood struck him.  Five years ago she’d finally had enough and filed for divorce.  It was final 4 years ago.  The veteran died from a service-connected disability.  

What action do you take?  (Consider:  Can she establish status as the surviving spouse of the veteran? Refer to 38 CFR 3.5 regarding who is entitled to DIC.)

Topic 3: Types of Claims

Classification of claims:  

· Formal

· Informal

· Original claims

· Reopened claims
· Claims for Reconsideration
· New claims

· Claims for increase
Formal Claims

A formal claim must be:

· On the prescribed form

· Substantially complete

· An original application
A specific claim in the form prescribed by the Secretary must be filed for VA benefits to be paid to an individual.  All claims for live compensation or pension must be submitted on a VA Form 21-526 “Veteran’s Application for Compensation and/or Pension”.  All claims for death benefits are filed on VA Form 21-534 “Application for Dependency and Indemnity Compensation (DIC), Death Pension, and Accrued Benefits by a Surviving Spouse or Child” (or VA Form 21-535 for Parent’s DIC claims). The claimant will not be paid without using the prescribed form.
Original applications MUST have an original signature; or CAN BE ACCEPTED VIA FAX OR PHOTOCOPY.  (M21-1MR Part I.1.B.3.a, “Notes”.)

A formal claim is only received once in a claimant’s lifetime.  
Informal Claim

An informal claim is any communication or action which shows intent to apply for benefits under laws the VA administers.

Under 38 CFR § 3.155(a), any communication or action, indicating intent to apply for one or more VA benefits, from a claimant, or his or her representative, a Member of Congress, or other person acting on behalf of a claimant who is unable to handle his/her own affairs may be considered an informal claim. 

An informal claim may be filed via computer, phone, or any type of paper, and does not require the signature of the claimant, but must be followed with a formal application (usually a 21-526) if one is not in file. 

If a claim on the prescribed form is received without the necessary information required to be a substantially complete claim, it is incomplete and becomes an informal claim.  However, this informal claim can be used to establish an effective date for an original claim if the claimant submits a signed application within one year from the date the VA requests the claimant to complete the form.
The VA will not continue to process an original informal claim until a formal, substantially complete claim is in file.  Once a VA Form 21-526 is of record in the claims file, subsequent claims do not require an additional 21-526 to be considered a substantially complete claim.
Original Claim

An original claim is the first claim filed for a particular benefit.  An original claim may be filed as a formal claim, substantially complete and submitted on the correct form, or an informal claim.  Upon identification of an informal original claim, it is necessary to furnish the applicant with an application form and information concerning the time limit for filing a formal claim.
Reopened Claims

Under the provisions of 38 CFR 3.160(e), a reopened claim is any application for an issue received after final disallowance of an earlier claim.  Final disallowance occurs when the claimant does not appeal within one year of the notification of the initial decision denying their claim, or the claim has been denied on appeal.
The denial is then said to be “final,” and the claimant may only seek to reopen the claim by the submission of new and material evidence.  

What is new and material evidence? 
New evidence means existing evidence not previously submitted to VA decision makers.  

Material evidence means existing evidence that, by itself or when considered with previous evidence of record, relates to an unestablished fact necessary to substantiate the claim (i.e. the evidence must relate to the reason the claim was previously denied). 
New and material evidence can be neither cumulative nor redundant of the evidence of record at the time of the prior final denial of the claim sought to be reopened, and must raise a reasonable possibility of substantiating the claim
Requests for Reconsideration

If the claimant requests entitlement to a benefit that was previously denied, and the notification letter to the claimant regarding the decision to deny the claim is LESS THAN a year old, then this is not a reopened claim because the decision is not final.  This is a request to reconsider a claim that is technically still open for reconsideration because the veteran can still appeal the decision (the one-year appeal period has not expired).  Once the appeal period expires, then the decision becomes final.

New Claim

Generally involve a review of new evidence based on new issues. These include claims for conditions not previously claimed (new conditions) and non-original claims for pension. 
This category can include claims for service connection for a presumptive condition under 38 CFR 3.309 when the presumption has been conceded (for example, when exposure to Agent Orange has been previously conceded).   These are new claims, not reopened claims, even though the same claim may have been previously finally disallowed.  Why?  Because, generally, these types of claims are dependent upon new evidence and a decision on the claim is independent of any prior evidence.  In the example of a presumptive condition due to Agent Orange exposure, if Agent Orange exposure has been conceded, the claim would have been denied because there was no diagnosis of the condition, essentially, the decision will be based on the new evidence (i.e. whether the veteran now has a diagnosed presumptive condition.) (See Yabut v. Brown)
One other type of new claim is a claim based on liberalizing legislation or revised regulatory criteria.  The law did not allow entitlement to a benefit at the time of the previous denial, but subsequent to the previous denial, the law has changed to allow entitlement to the benefit.  This type of claim should not be called a reopened claim since there is no need for new and material evidence.
Claim for Increase

Per 38 CFR 3.160(f), a claim for increase is any application for an increase in rate of a benefit being paid under a current award, or for resumption of payments previously discontinued.

Claims for increase may include claims
· for an increased evaluation of a disability 

· for special monthly pension (SMP) 

· for special monthly compensation (SMC) 

· for individual unemployability (IU)

· an increase in the amount of pension being paid based on a reduction in income

SMC/SMP/IU are to assist in the understanding of the concept of a claim for increase.
· SMC/SMP are additional monetary amounts paid to claimants due to the severity of their disabilities.  

· When a veteran is paid compensation at the 100% disabled rate because the veteran is unable to secure employment due to his or her service connected conditions even though the overall evaluation is less than 100%, this is called individual unemployability (IU).

Claims for increase will require a review of new evidence in order to make a decision.  These claims may have been considered prior, but the claimant indicates circumstances that would warrant an increase in entitlement.  

For example, a veteran may have previously been denied entitlement to SMC/SMP/IU, however, now they indicate their conditions have worsened and now they feel they are now entitled to this increased entitlement.  
One of the most common claims for increase is when a veteran is service connected for a condition (which will be shown on a prior decision) and claims the disability has worsened since the last evaluation and decision, and requests an increased evaluation.

(Excerpt from the FAQ page from C&P service http://vbaw.vba.va.gov/bl/21/faq/Index.htm) 

Issue:  Informal Claims for Increase 

Question
A recent Judicial Review Conference Call discussed Thomas v. Principi, 16 Vet. App. 197 (2002), which dealt with informal claims for increase. The Court has been pretty clear in distinguishing claims for increase from claims to reopen and claims for service connection for a new condition.
Would we be correct in thinking that once we have a 526 (or 534) in the file, that any informal claim demands a formal decision.  If, for example, we get an unsigned statement, or a VAF 119 taken from phone contact, which seeks to reopen a finally disallowed claim or to establish service connection for a previously unclaimed condition, should we "run with it" and begin development, or should we seek the claimant's signature before establishing control, etc.?

Answer 
You are correct that once a VA Form 526 has been filed, any subsequent claim for increase or for service connection, including claims to reopen, do not need the claimant’s signature. There is no regulation or statute that requires a signature on an informal claim. Also, 38 CFR § 3.155(c ) makes clear that once a formal application has been filed, any subsequent informal claim will be accepted as a claim. See generally, 38 CFR § 3.155
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Note:  This is a guide, there are rare exceptions to this flowchart, to include denials of presumptive conditions due to no diagnosis, claims based on liberalization of law, etc.  Non-original pension claims will always be considered new claims. 
Topic 4: Implied and Inferred Issues
Implied Issues
An implied issue is one which involves consideration of a chronic disability found in the service treatment records even if it is not claimed (M21-1MR, Part IV, Subpart ii, 2.A.1.a).  Chronic disabilities are listed in 38 CFR §3.309 but is not all inclusive as this list is for presumptive conditions, e.g. mechanical low back pain, fractures, etc. 

NOTE:  There is a difference between chronic and presumptive. 

Chronic conditions are of long duration and continuing.  

Presumptive conditions are those presumed to have occurred because of certain conditions (i.e., exposure to Agent Orange).

Rating VSRs will determine if an implied issue needs addressed.  It is important to understand what an implied issue is for a VSR because a RVSR may request the VSR schedule an exam regarding an issue the veteran may have not explicitly claimed, or an issue not claimed by a veteran may be addressed on a rating a VSR is promulgating.

Inferred Issues

An inferred issue is one which is not specifically placed at issue by the claimant but which is derived from the consideration or outcome of a related issue or placed at issue by the RVSR or VSR from a review of the evidence.

Some inferred issues will be addressed by the RVSR, and others by a VSR.  Many inferred issues are for potential entitlement to ancillary benefits.  A list of ancillary issues can be found in M21-1MR, Part III, Subpart iv.6.B.3.  They include Dependent’s Educational Assistance (DEA) (38 USC Chapter 35), Specially Adapted Housing, and Automobile and Adaptive Equipment.

For example, it will often fall to the VSR to infer potential entitlement to vocational rehabilitation benefits, and to notify the claimant of the potential entitlement in a decision notification letter when a veteran is granted a new service connected condition at 10% disabling or more.

Exercise #2 - Types of Claims
Review Questions

1. When does a decision on a claim become final?

2. What is the first action taken on an original “informal claim”?

3. Which type of claim requires the submission of “new and material evidence” for further consideration?

4. A claim for a higher percentage evaluation for a service-connected disability would be what type of claim?

5. What is the definition of an inferred claim?  What is an example of an inferred issue?

Exercise # 3 - Claims and Issues
Identify: 
a.   Whether the claim is formal or informal

b. Type of claim (original, new, increase, or reopened)

c. Information (if any) needed before the claim can be processed and issue(s) claimed   (Note:  Not all examples will need additional information before processing the claim)

1. Joe Braun, a Gulf War veteran with honorable service as verified by VADS, sends in a Statement in Support of Claim, VAF 21-4138, stating he is in receipt of 30% disability compensation for his right knee.  He says his right knee is now locking on him, and he cannot bend it more than a few inches.  He says he has a lot of pain.  He saw his doctor at the VAMC two days ago, and the doctor is thinking of an operation.  

a.

b.

c.

2. You are given a claims folder with a completed VAF 21-526, with income and net worth information included, clipped to the front.  Inside the folder is a packet of service treatment records filed in an envelope in the middle, and nothing else.  On the right flap is VAF 21-22 noting that DAV holds the claimant’s power of attorney.  The claimant, Maury Richter, states he broke his leg in service on the 21-526.

a.

b.

c.

3. Mary Dal phoned the call center and stated her disability, arthritis of the neck, has worsened.  She had to increase her medication.  The claims folder indicates she is in receipt of compensation at the 40% rate and that she was previously denied service connection for arthritis of the neck and was notified of the decision on 05/07/2003.

a.

b.

c.
4. George Knott has submitted VAF 21-526, which does not contain his service dates.  He says a truck hit him while in Kuwait.  There is no c-file of record prior to this claim.  He says his left leg never healed from that accident, and he walks crooked because of it.  He says his back now hurts whenever he walks.  

a.

b.

c.

5.  Norton Underwriter has a claim submitted on a VA Form 21-526 for residuals of a back injury, which he states incurred in service.  The service treatment records do not reflect a back injury or treatment for complaints about his back.  He claims Dr. Fogerty treated him after falling down an escalator at the Denver airport where he was changing planes while on active duty.  Dr. Fogerty has not replied to either of the two requests for information you have sent to him.  It has been four months since you received Norton’s VAF 21-526, the only 21-526 in file.



a.



b.



c.

6. Joy Noel calls the VA call center and asks for money.  She says she was a veteran during the Vietnam Era.  SHARE shows she served honorably for four years during that time frame.  Joy says she has severe hypertension, not controlled by medication or diet.  A review of her c-file indicates she has never filed a claim for compensation or pension before.

a.

b.

c.
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TYPES OF CLAIMS





REOPENED





Previously denied issue and decision is final


Does not require prescribed form


Requires new and material evidence*





ORIGINAL





First time filing for benefits
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No prior decisions have been made for this claimant





*Definition of ‘new’ evidence:  existing evidence not previously submitted to VA decision makers.  





*Definition of ‘material’ evidence: existing evidence that, by itself or when considered with previous evidence of record, relates to an unestablished fact necessary to substantiate the claim.  
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Does not require prescribed form


 Often involves a request for an increase evaluation on a condition veteran was previously service connected for
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