Entitlement to Individual Unemployability Benefit
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Objectives
· Define Individual Unemployability 

· Discuss required evidence & rating considerations 

· Discuss effective dates

· Discuss Bradley vs. Peake and Frequently Asked Questions

References
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· M21-1MR, Part XI, Chapter 2
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· Faust v. West, 13 Vet. App. 342 (2000)

· Rice v. Shinseki, 22 Vet. App 447 (2009)

· Murincsak v. Derwinski, 2 Vet.App. 362 (1992) 

· Buie v. Shinseki, 24 Vet.App. 242 (2010) 

· Norris v. West, 12 Vet.App. 413 (1999) 

· Blackburn v. Brown, 4 Vet. App. 395, 398 (1993) 

· Bradley v. Peake, No. 06-1854 (2008)
Topic 1: What Is Individual Unemployability
Definition of Individual Unemployability

The Individual Unemployability (IU) benefit is payable at the 100 percent rate when a Veteran cannot secure or follow a substantially gainful occupation as a result of one or more service-connected disabilities. 

Unemployability

The term unemployability is not synonymous with the terms unemployed and unemployable for the purpose of determining entitlement to increased compensation. A Veteran may be unemployed or unemployable for a variety of reasons. 

A determination as to entitlement to a total evaluation based on unemployability is appropriate only when a Veteran’s unemployability is a result of service-connected disabilities.
Establishing Entitlement to Increased Compensation Based on Individual Unemployability

The Veteran must be unable to secure or retain employment by reason of service-connected (SC) disability(ies) and either:

· Meet the schedular requirements of 38 C.F.R. 4.16, or

· Having an extra-schedular evaluation approved by the Compensation Service.

· A claim for a total disability evaluation on the basis of IU is not a separate claim for benefits, but involves an attempt to obtain an appropriate rating for a disability or disabilities, either as part of the initial claim or as part of a claim for increased compensation.
Note: 38 C.F.R. 4.16(a) provides the schedular requirements for TDIU as follows: “if there is only one such disability, this disability shall be ratable at 60 percent or more, and that, if there are two or more disabilities, there shall be at least one disability ratable at 40 percent or more, and sufficient additional disability to bring the combined rating to 70 percent or more.”  However, in some cases, a Veteran will have one disability ratable at 60 percent with an additional disability rated at 0 or 10 percent, and the combined rating will still equal 60 percent.  In these cases, consider the schedular requirements to be met.  The reference in 4.16(a) to two or more disabilities should be interpreted as applying to cases where no single disability is sufficient to meet the 60 percent criterion. 

Schedular Requirements

The schedular requirements for entitlement to Individual Unemployability benefits are as follows: 

· A single service-connected disability rated as a minimum 60% or more evaluation.  

Example: Veteran is service-connected for asbestosis at 60% disabling. 

· Multiple service-connected disabilities with at least one disability rated at 40% or more and sufficient additional disabilities to bring the combined rating to 70% or more. 
Example: Service-connection for posttraumatic stress disorder (PTSD) rated at 50% disabling; diabetes mellitus rated at 20% disabling; tinnitus rated at 10% disabling; and scars rated at 10% disabling. 

· Service-connected disabilities with a common etiology rated as a combined minimum evaluation of 60% disabling. 
Example: Service-connection for diabetes mellitus rated at 20%; peripheral neuropathy of the bilateral lower extremities secondary to the diabetes mellitus, rated at 20% each; and peripheral neuropathy of the bilateral upper extremities secondary to the diabetes mellitus, rated at 10% each. Common etiology due to the diabetes mellitus. 

For the above purpose of one 60% disability, or one 40% disability in combination, the following will be considered as one disability:
1. Disabilities of one or both upper extremities, or of one or both lower extremities, including the bilateral factor, if applicable

2. Disabilities resulting from common etiology or a single accident

3. Disabilities affecting a single body system, e.g. orthopedic, digestive, respiratory, cardiovascular-renal, neuropsychiatric

4. Multiple injuries incurred in action, or

5. Multiple disabilities incurred as a prisoner of war (POW)

· If the Veteran does not meet the minimum schedular requirements, but provides evidence that his or her service-connected disabilities prevent gainful employment, the claim will be forwarded to Central Office for their review and consideration of an extra-schedular evaluation.  

NOTE 1: The claim must first be reviewed by a supervisor prior to being sent to the Central Office.  

NOTE 2: Inquiries will only be accepted from an RO’s VSCM, AVSCM, or FAQ Coordinator. (See FAQ website for the complete list of FAQ Coordinators)
· The final eligibility requirement is that the Veteran must be unemployable on the basis of one or more of his or her service-connected disabilities.
Section 5103 Notice

Send the Veteran a TDIU-specific Section 5103 notice for all TDIU claims.  Include any disability(ies) the Veteran specifies causes the unemployability in the notice as a claim for increase. 
IMPORTANT:  RVSRs must specifically address any identified disability(ies) as a claim for increase in the rating decision, in addition to the issue of TDIU.  

Expressly and Reasonably Raised Claims 

As a result of Rice v. Shinseki (2009), TDIU claims are no longer adjudicated as freestanding claims.  A TDIU claim may be expressly claimed in conjunction with an original service-connection claim or with a claim for increased evaluation.  If, in connection with a claim for increased compensation, the evidence of record shows evidence of unemployability, and the Veteran meets the schedular criteria for TDIU, then the evidence reasonably raises a TDIU claim.

When a claim for TDIU is expressly or reasonably raised, VA will send the Veteran a VA Form 21-8940 for completion.  If the Veteran has multiple service-connected disabilities, the Veteran must specify one or more disabilities that he or she believes preclude employability.  The Veteran’s specification of these disabilities will be treated as a claim for increase for those conditions.  If the Veteran only has one service-connected disability, VA will presume that disability to be the cause of the Veteran’s unemployability and will treat the TDIU claim as a claim for increase for that disability. 

Note:  If the evidence reasonably raises the issue of TDIU, the Rating Veterans Service Representative (RVSR) will infer and defer the issue on the rating decision.  In these cases, authorization must continue the end product (EP).  The TDIU claim must be worked as part of the EP pending when the RVSR inferred the issue. 

DBQs/Functional Impairment
The functional impact question resides in almost every DBQ.  (4.1).This is geared toward the provisions of 3.324 and 3.321(b), not 4.16.  The only time the issue of IU should be inferred based on the response to this question is when IU is not specifically claimed, but the examiner indicates the condition either prevents or severely impairs occupational functioning.  It is useful information to help better paint the overall disability picture.
38 CFR 4.1: The rating schedule is primarily a guide in the evaluation of disability resulting from all types of diseases and injuries encountered as a result of or incident to military service. The percentage ratings represent as far as can practicably be determined the average impairment in earning capacity resulting from such diseases and injuries and their residual conditions in civil occupations. Generally, the degrees of disability specified are considered adequate to compensate for considerable loss of working time from exacerbations or illnesses proportionate to the severity of the several grades of disability. For the application of this schedule, accurate and fully descriptive medical examinations are required, with emphasis upon the limitation of activity imposed by the disabling condition. Over a period of many years, a veteran's disability claim may require reratings in accordance with changes in laws, medical knowledge and his or her physical or mental condition. It is thus essential, both in the examination and in the evaluation of disability, that each disability be viewed in relation to its history. 

TOPIC 2: RATING CONSIDERATIONS

How is a TDIU Claim Developed?

If a claim for TDIU has been expressly or reasonably raised by the evidence of record, but a current VA Form 21-8940 is not on file, provide it to the Veteran for completion.  Before VA will consider a claim for IU

· the Veteran must complete a VA Form 21-8940, and 

· the Veteran with multiple service-connected disabilities must specify one or more service-connected disabilities that he or she believes cause the unemployability.
· Failure to return the 21-8940 will result in an administrative denial.

Request 21-4192 if the Veteran’s last year of employment even if the veteran has not worked for five years.  IMPORTANT: Do not deny TDIU evaluations solely because an employer failed to return a completed VA Form 21-4192.  See M21-1MR.IV.ii.2.F.25.e.  

Social Security Administration Records (SSA)

If the evidence of record is insufficient to award IU and the Veteran has been awarded disability benefits by SSA, we must request a copy of the decision and any supporting evidence. 38 U.S.C. 5105 requires that evidence filed with either the SSA or the VA must be made available to the other agency. If the evidence is sufficient to grant IU these records are not required.  

Please note: If the Veteran does not complete a VA Form 21-8940, then the VARO is NOT required to request SSA records.
Vocational Rehab Records (VR&E)

When a Veteran's claims folder indicates that he/she was seen by the Vocational Rehabilitation and Employment Service (VR&E), obtain and evaluate any records related to this contact.

Medical Evidence & Examinations

VA is not required to provide a general medical examination in connection with every TDIU claim.  The decision to request a medical examination or opinion is contingent upon VA’s duty to assist as part of an original disability compensation claim (38 CFR §3.159(c)(4)), or as part of a claim for increased evaluation (38 CFR §3.326).  These regulations require VA to provide an examination to a claimant “if the information and evidence of record does not contain sufficient competent medical evidence to decide the claim.”  

When developing a claim involving a request for TDIU, normally request condition-specific DBQs for the issue(s) alleged to cause unemployability (e.g., joints, mental, peripheral nerves, etc.).  These DBQs should generally be sufficient to fairly and fully adjudicate TDIU claims.  Do not order examinations for disabilities not alleged to cause or contribute to unemployability.    

Schedule a general medical examination only if the rating activity determines that it is needed to fairly and fully adjudicate the TDIU claim, such as original claims for disability compensation or TDIU claims involving the impact of multiple service-connected and/or nonservice-connected disabilities upon employability.   

If the facts of the case require VA to examine the Veteran, do not ask the examiner to opine as to whether or not the Veteran is unemployable due to his or her service-connected disabilities.  See M21-1MR, III.iv.3.A.9.f.  The responsibility for this decision rests solely with the rating activity (see 38 CFR § 4.16(a)).  VA should request that the examiner comment instead on the functional impairment caused solely by the service-connected disabilities.  

TOPIC 3: EFFECTIVE DATES & OTHER CONSIDERATIONS
Things to identify when addressing IU: 
1. What is the date the Veteran last worked?
21-8940, 21-4192, lay testimony
2. What is the date the schedular requirements were met? See 38 CFR 4.16(a) or (b)
3. What is the “date of claim” for IU?
Effective Date Reminder:
In accordance with the relevant case law, the CAVC determined that “a request for TDIU, whether expressly raised by a Veteran or reasonably raised by the record, is not a separate claim for benefits, but rather involves an attempt to obtain an appropriate rating for a disability or disabilities, either as part of the initial adjudication of a claim or, if a disability upon which entitlement to TDIU is based has already been found to be service connected, as part of a claim for increased compensation.”
Effective Dates:

Increases: See 38 CFR 3.400(o) (considering 3.157), the date of receipt of claim or the date entitlement arose, whichever is later.  

SC claim: See 38 CFR 3.400(b)(2), the date of receipt of claim or the date entitlement arose, whichever is later.  

Entitlement Arose: Determine when 38 CFR 4.16 was met and when the Veteran became unable to maintain gainful employment due to SC disabilities.  Note: review all available treatment records when making this determination.
· Was the claim...Filed WITHIN a year of last rating

· Was the claim…Filed OVER a year after the last rating decision

· Remember…Reasonably raised and inferred in a rating decision

Special Monthly Compensation for Housebound (HB)
The following applies to Special Monthly Compensation (SMC) at the Housebound rate for  a Veteran  whose unemployability is the result of a single SC disability rated as totally disabling and: 

a) Has an additional SC disability, or combination of disabilities, independently rated at 60% or more disabling. See Fast Letter 09-33. (Information purposes only), or
b) Is permanently housebound as a result of the SC disability that rendered the Veteran unemployable.
Bradley v Peak
The court decided that if IU was granted based on a single disability (rated between 60 and 90%), then it could count as a single "total” (100%) disability.  Therefore, if the Veteran has separate disabilities that are NOT the cause of IU and combine to 60% disabling or greater, entitlement to statutory housebound benefits may be granted. 
What is a “single” disability?  38 CFR 4.16(a) cannot be applied for the grant of IU and then grant housebound.   The Federal Circuit stated that the regulation’s reference to a “single service-connected disability rated as 100 percent” resolves any ambiguity in the statute and makes it clear that SMC S (3.350(i) is only payable if the Veteran has a single disability that is rated 100 percent (Guerra vs. Shinseki).
Housebound: Effective dates:  

· Cannot go retroactive (GC 10-1994) 

· Can “reconsider” IU on the claim you are working to see if SMC HB can be warranted.  (Buie v Shinseki) 

· Can grant SMC HB and IU even if the Veteran’s combined is 100% (Withdrawn GC 6-1999)
Reminders

· Don’t develop to deny.  However, the 21-8940 is needed to grant

· 4.16(a) common etiology (joints, AO, MVA, Combat)

· DBQ “impacts employment”: does not automatically mean we should “infer” IU.  Look at ALL the evidence as a whole. 

· We cannot grant IU if this will become effective while the Veteran is incarcerated. (11-2008 VSCM Call and VAOPGCPREC 13-97 )

· IU is a LEGAL, not medical determination.

· Once a Veteran (1) submits evidence of a medical disability, (2) makes a claim for the highest rating possible and (3) submits evidence of unemployability, the requirement in 38 C.F.R. 3.155(a) that an informal claim “identify the benefit sought” has been satisfied and the VA must consider whether the Veteran is entitled to total disability based upon individual unemployability (TDIU).

· Marginal Employment is not gainful.  Poverty Threshold is to be considered (Faust) http://www.census.gov/hhes/www/poverty/data/threshld/index.html

Gainful Employment

If the VA Form 21-4140 is timely returned and shows the Veteran has engaged in substantial gainful employment, then VA must consider discontinuing the IU evaluation. 38 C.F.R. 3.343(c) (1) and (2) provide that actually employability must be shown by clear and convincing evidence before the benefits is discontinued.

Additional, IU cannot be discontinued unless the Veteran maintains the gainful occupation for a period of 12 consecutive months. Per 38 C.F.R. 3.343(c).

Exercise - Evidence 21-8940
Review the below scenario and discuss the next steps in the IU process.

If a Veteran submits a claim for IU (on 21-8940 or otherwise) and lists some service connected and some non-service connected conditions as being the cause of his/her unemployability, should those non-service connected conditions be "inferred" or accepted as a claim for service connection and VCAA sent for initial service connection/reopen?
Answer:  Disabilities should not be placed at issue (reasonably raised) for service connection simply because the Veteran states that they are the cause of TDIU.  Rather, consider the claim for TDIU as an increase in the Veteran's service-connected disabilities and schedule a GenMed examination.  Despite the Veteran's statement that NSC conditions preclude employment, RVSRs should only consider whether, if any, of the Veteran's service connected disabilities preclude employment.
Practical Exercise

Review the scenario. Use a blank piece of paper to describe the development needed for the Veteran’s claim. 
If a Veteran with multiple SC disabilities claims an increase in one disability (such as PTSD) and as a result that disability is increased to 70% and TDIU is inferred (and there is adequate evidence to grant IU), is reevaluation of all SC disabilities then required (in absence of a clear statement from Vet that it is only that one disability that causes unemployability)?

Answer:  Yes, a reevaluation of all SC disabilities is necessary.  A GenMed should be scheduled to determine the employment impairment of all SC disabilities to fairly adjudicate the claim.  Also, a medical opinion would be requested to address the impact of PTSD on employability.  

Note:  Unless an increased evaluation for one or more SC disability(ies) can be granted based on results from the GenMed examination, the Veteran’s other service connected disabilities will not be placed at issue on the rating decision
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