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Objectives

Given the student handout packet and available references, identify the requirements when preparing a Formal Finding of Unavailability of Federal Record, with 80% accuracy.

· References

· The most recent updates are found in Web Automated Reference Material System (WARMS)

· M21-1MR Part III.iii.2 Developing for Service Records
· M21-1MR Part III.iii.2.I.59 Actions to Take When Federal Records Are Unavailable
Topic 1: M21-1MR III.iii.I.59.C Formal Finding of Federal Record Unavailability Memorandum Procedures
Federal Records Requests

The “Records Management and PIES” lesson (TMS #1280929) contains information about Federal records request. This lesson is intended to build on that information by providing the procedures to following when records are not available after all requests have been completed and further efforts to retrieve the records prove to be futile.

Refer to M21-1MR, Part III.iii.2 Developing for Service Records for requirements for all Service Record follow-ups before you attempt to complete a Formal Finding of Unavailability of Service Record Unavailability Memorandum.

Claims Awaiting the Receipt of Records Held by a Federal Entity

If a claimant notifies VA of the existence of records held by a Federal entity to support his/her claim, the claim must remain pending until:
· VA obtains the records, or 

· A Federal records custodian notifies VA that the records

· Do not exist, or
· Are irretrievable.
Example:  “Records held by a Federal entity” include (but are not limited to) records in the custody of:
· Service departments

· Vet centers, and

· VA medical centers (VAMCs)
Who May Prepare a Formal Finding of Federal Record Unavailability
Regional Offices (ROs) and Pension Management Centers (PMCs) are responsible for completing a Formal Finding of Record Unavailability for any Federal record they cannot obtain because the record does not exist or is irretrievable.

· Only Military Records Specialists (MRSs) are authorized to prepare Formal Findings of Record Unavailability for unavailable military records.

· VSRs may prepare Formal Findings of Record Unavailability for any other type of unavailable Federal record, to include records requested from

· Vet  Centers

· The Social Security Administration, or
· The Office of Workers’ Compensation.
VAMC Records Determined to be Unavailable
It is not necessary for ROs and PMCs to complete a Formal Finding of Record Unavailability for VAMC records. Should Veterans Health Administration (VHA) records be unavailable, the VSR must

· Close out the request for records in Modern Awards Processing-Development (MAP-D) using the date the records were determined unavailable

· Prepare a VA Form 21-0820, Report of General Information, that contains the following:

· A statement by the VSR certifying that there are no treatment records at [insert name of VAMC] for the period [insert dates]

· The VSR’s name and title, and

· The date the VSR completed the form, and
· As applicable, place the VA Form 21-0820 in the claims folder and/or upload it into the claimant’s electronic folder.
Responsibility of the Claimant

Although VA does all that it can to assist the claimant in establishing entitlement to benefits, and to make a thorough and complete effort to obtain the Veteran's records, the ultimate responsibility for furnishing evidence needed to perfect the claim rests with the claimant.

Documenting a Formal Finding of Record Unavailability
If a Federal records custodian notifies VA that the requested record does not exist or is irretrievable, prepare a Formal Finding of Record Unavailability as a memorandum to be filed in the claims folder. The memorandum must:
· Detail the efforts made to obtain the records, and

· Document that 

· All procedures were correctly followed

· Evidence of written and telephonic efforts to obtain the records is included in the claims folder

· All efforts to obtain the records have been exhausted

· Further efforts to obtain the records would be futile, and

· Based on the facts, the records are not available.

Note:  The responsibility for approving a Formal Finding of Record Unavailability rests with the Veteran Service Center Manager (VSCM) or his/her designee, no lower than a VSR. Unless the VSCM's designee is higher than a VSR, only one signature is required.
Contacting the Claimant Before Approval of a Formal Finding of Record Unavailability
Contact the claimant by telephone before completing the Formal Finding of Record Unavailability.

Advise the claimant:
· Of the efforts made to obtain the missing records

· Of the response from the records custodian(s)

· Of the requirement that he/she submit any relevant documents in his/her possession, and

· A decision will be made based on the evidence of record if the requested evidence is not received within 10 business days.

Note:  Document the telephone call on VA Form 21-0820.  If an attempt to contact the claimant by telephone is unsuccessful, provide written notification advising the claimant of the above information. The 10-day time limit for reply will be based on the date of this letter.
Example of the Memorandum

Refer to the Student Handout Attachment A, Formal Finding of Unavailability Memorandum Template.

Every request and response must be referenced in paragraph 3 of the memo and the evidence must be in the claims folder.
Routing Claims With a Formal Finding of Record Unavailability to the Rating Activity
Route claims for which a Formal Finding of Record Unavailability exists to the rating activity for final rating action only after:
· All other development actions associated with the claim are complete,

· The claimant has been given 10 business days to respond to the notification discussed in M21-1MR, Part III, Subpart iii, 2.I.59.g,

· Development activity has taken additional actions necessitated by the claimant’s response (if any), and

· The VSCM or his/her designee, no lower than a VSR, approves the Formal Finding of Record Unavailability as discussed in M21-1MR, Part III, Subpart iii, 2.I.59.e.  

Information the Rating Decision Must Include When There is a Formal Finding of Record Unavailability
Rating decisions involving claims for which a Formal Finding of Record Unavailability exists must:
· Reference the records VA determined were unavailable

· Outline VA’s efforts to obtain the records, and
· Advise the claimant that if VA subsequently obtains the records, it will reconsider his/her claim as though the records were in VA custody at the time VA originally decided the claim.
Attachment A:  Formal Finding of Unavailability Memorandum Template


Department of Veterans Affairs
 



Memorandum

Date:

From: [Name and Title of Author]
RE:
Name [Veteran’s Name]

SSN   [Veteran’s Claim Number]
Subj: Formal Finding on the Unavailability of [Federal Records/Service Records] from ____ to ___

To: File

1. We have determined that the [enter specific type of records: separation documents, service treatment records, SSA medical records, etc] from ____ to ____ are unavailable for review.

2. All procedures to obtain the [enter specific type of records: service records separation documents, service treatment records, SSA medical records, etc] for [Veteran’s Name] have been correctly followed. Evidence of written and telephonic efforts to obtain the records is in the file. All efforts to obtain the needed information have been exhausted, further attempts are futile and that, based on these facts, the record is not available.

3. The following efforts to obtain the [enter specific type of records: separation documents, service treatment records, SSA medical records, etc] were attempted:

Signature/Position ____________________________________

Military Records Specialist approval:______________________

Attachment B:  10 Day Follow-Up Letter Sample

In Reply Refer To:  

362/PD4/LP

CSS 

Veteran Name

Address

City, ST zip code

Dear Mr. Veteran:

We received your claim for Department of Veterans Affairs (VA) benefits in this office on <DATE>. We have made an attempt to contact you at the telephone number(s) you gave us concerning your [enter specific type of records: separation documents, service treatment records, SSA medical records, etc]. All these attempts to obtain these records have been unsuccessful.
Important Information For You
We have not been able to obtain your military service medical records since we received your claim for VA benefits. We are mandated by law to make every possible effort to obtain these records. We have exhausted all our efforts to obtain the records and there is nothing more we may do at this time. Please note that it is ultimately your responsibility to provide the evidence we need to complete our decision on your claim.  

The following efforts and responses to obtain the [enter specific type of records: separation documents, service treatment records, SSA medical records, etc] were attempted:

You have ten days from the date shown on this letter, or until <Insert date 10 days after the date of this letter>, to supply us with the required evidence.  Otherwise, we will make our decision based on the evidence we have received.

Sincerely yours,

Service Center Manager signature
VSCM Name

Chief, Veterans Service Center 

Practical Exercise 1
Use the following information to complete a Formal Finding of Unavailability of Federal Records.

Veteran’s name: John G. Soldier

Veteran’s SSN: 123-45-6789 (fake SSN)

Veteran’s date of claim: October 1, 2007

Periods of Service: 

August 8, 1983 to August 9, 2003, Active Duty Army, VADS Verified in BIRLS

September 10, 2003 to August 31, 2007, Active Duty Army, VADS Verified in BIRLS

Records in the c-file:

STRs from September 10, 2003 to August 31, 2007 including dental records received from RMC

Requests and responses for missing records:

1. VCAA letter dated October 16, 2007 with alternate evidence paragraph sent to Veteran

2. Email to RMC sent October 30, 2007. Received a negative response from RMC on November 10, 2007.

3. PIES request MO4 sent October 30, 2007. Negative response retrieved from PIES on November 10, 2007.

4. DPRIS request submitted October 30, 2007. Received DPRIS image of entrance exam dated July 15, 1983 and DD-214 for August 8,1983 to August 9, 2003.

5. Follow-up letter sent to Veteran December 16, 2007 giving him an additional 30 days to submit evidence.

Practical Exercise 2

1. Who is ultimately responsibility for furnishing evidence needed to perfect the claim?

2. When do you contact the Veteran about the unavailability of federal records?
3.  When would you make a formal decision of the unavailability of records?

4. What information should be provided in the formal finding?
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