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Objectives

In order to accomplish the purpose of this lesson, the trainee will be required to accomplish the following lesson objectives.

The trainee will be able to:   

· Identify a claim for reconsideration with 100% accuracy.
Complete the appropriate actions to be taken when a claim for reconsideration is received with 100% accuracy.

References

	Explain where these references are located in the workplace.
· M21-1MR III.ii.2.E Reopened Claims

· M21-1MR III.iii.1.B.7 New and Material Evidence Under 38 CFR 3.156

· M21-1MR I.1.B.4 Handling Claims to Reopen
· 38 CFR  3.160 Status of Claims
· M21-1MR III.iv.2.B.5 New and Material Evidence
· M21-1MR III.ii.7.2.b Situations in Which a VSR May Deny a Claim


Topic 1: Claims for Reconsideration

Identifying a Claim for Reconsideration

M21-1MR III.ii.2.E.20.c, d and e

Handling Correspondence

Correspondence from a claimant asking for reconsideration for service connection is a Claim to Reopen.

Upon receipt of correspondence from a claimant asking for reconsideration:

· establish a control under M21-1MR III.ii.1, and

· refer the claim for necessary development.

Identifying Duplicate Claims

Consider a claim a duplicate claim if the application:

· is based on the same conditions for which a prior claim for service connection was denied, and

· does not furnish new and material evidence.

Handling Duplicate Claims

Upon receipt of a duplicate claim

· establish a pending issue control, and

· inform the claimant that he/she must submit new and material evidence in order to have the claim reconsidered.

Determine if there has been new and material evidence received with the claim. 

We will be addressing claims for reconsideration of a previously denied condition received within the appellate period. The appellate period is one year from the date of the Award Notification Letter in which the denied issue was addressed on the Rating Decision.

Situation in Which a VSR May Deny a Claim

M21-1MR III.ii.7.2.b
b. Situations in Which a VSR May Deny a Claim

A VSR may deny a claim for service-connected (SC) disability or death benefits without a rating decision if any of the following conditions exist:

· there is a legal bar to entitlement

· the claimant does not respond within 30 days to a request for evidence needed to determine whether or not there is a legal bar to payment, such as in cases involving continuous cohabitation

· a previously decided claim requires new and material evidence to reopen it, but

· no evidence pertaining to the claimed issue has been received, or

· the only evidence submitted is clearly duplicate of evidence already of record and considered in a previous decision, or

· in death cases, the claim is one in which
· service connection was not specifically claimed, and
· there is no reasonable probability that the cause or contributory cause of death was related to service (for example, but not limited to death due to accident or natural disaster, homicide, or execution for a crime).
Important: If any evidence is received that may be material to the claim, the rating activity must review the evidence before a decision may be made.
Note: Normally, VA must fulfill duty-to-assist requirements and make a formal rating decision to resolve claims pertaining to service-connected issues. However, the issue of service-connection does not come under consideration until such issues as a bar to benefits or evidence of basic eligibility are resolved. VA should not continue assistance with a claim if there is no reasonable possibility that assistance would substantiate the claim. 

Required Actions for Claims for Reconsideration

M21-1MR III.iv.2.B.5.f Handling Cases in Which VA Has Requested New and Material Evidence

IF…



THEN….
	the evidence submitted is new and material


	the rating activity will

· reopen the claim, and 

· review all the evidence of record before making another rating decision.

	the evidence submitted is new, but not material


	the rating activity will prepare a rating decision that 

· confirms the previous decision, and 

· indicates that the claim is not considered to have been successfully reopened. 

Important: The rating decision must explain the reason for the continued denial and why the submitted evidence is considered to be new, but not material.

	the evidence submitted is not new, because it is clearly duplicate


	the authorization activity will

· deny the claim administratively without a rating decision, and 

· advise the claimant why the claim is not considered to have been successfully reopened.

	no evidence has been submitted in response to the request for new and material evidence
	the authorization activity will

· deny the claim administratively, and 

· advise the claimant why the claim is not considered to have been successfully reopened

	Summary: 


	· VCAA is not required for claims for reconsideration within one year of the appellate period

· Refer the claim to the Rating Board if new and or material evidence is received.

· The VSR may administratively deny a claim for reconsideration when duplicate or no new and material evidence is received.


Actions to Take Without New and Material Evidence

A claim for reconsideration received within the appellate period without new and material evidence is a duplicate claim. New VCAA Notification is not required in this case.

Steps to take when the claimant has not provided new and material evidence with the claim for reconsideration within the one year appellate period.

· Establish an EP 400
· Enter the claimed conditions in MAPD contentions
· Complete the attached MAPD letter in Attachment A
PCLR the EP 400

Attachment A: Sample MAPD Letter

Sample letter for claims received within the one year appellate period without new and material evidence
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	DEPARTMENT OF VETERANS AFFAIRS

Los Angeles Regional Office

11000 Wilshire Boulevard

Los Angeles CA  90024


September XX, 2009









  In Reply Refer To: 344/212/CAP
	Ms. Jane Doe
	 xxx xx xxxx

cnoxxx xx xxxx

	123 Veteran Way
	Doe

lastnDoe, Jane

firstnJane 

	Los Angeles, CA 91406
	


Dear Ms. Doe:

We have received your request to reconsider your claim for service connection for {ENTER CONDITION(S)}.  This claim was denied by our rating dated {ENTER DATE OF RATING DECISION}. We notified you of this decision in our letter dated {ENTER DATE OF LETTER WHICH NOTIFIED VETERAN OF OUR DECISION

LTRENTER DATE OF LETTER WHICH NOTIFIED VETERAN OF OUR DECISION}.  This letter also included a VA Form 4107, Your Rights to Appeal Our Decision, which explained your appeal rights.    

What Do You Do Now?
We will not take further action on your request unless you do one of the following:

(1) Submit or identify new evidence related to the previously denied/decided issue(s).  We have enclosed a VA Form 21-4142, Authorization and Consent to Release Information to the VA, for your use to identify any medical records that we do not have in our possession.

(2) File an appeal (notice of disagreement) of our prior decision.  To do so, you must submit to us a written statement of your dissatisfaction or disagreement with our prior decision, specifying with which issue(s) or what part(s) of the decision you disagree and a desire to contest the result.
(3) Identify a clear and unmistakable error in a prior VA decision.  Clear and unmistakable errors are undebatable, so that reasonable minds could only conclude that the previous decision was flawed at the time it was made.  
  We have enclosed VA Form 21-4138, Statement in Support of Claim, for your use.

Where and When Do You Send the Information or Evidence?

Send the information or evidence to the address at the top of this letter.  Please put your full name and VA file number on the evidence.

	If you are…
	Then you have….

	submitting or identifying new evidence…
	one year from the date of our letter {ENTER DATE OF LETTER WHICH NOTIFIED VETERAN OF OUR DECISION} to submit new evidence.

	filing an appeal…
	one year from the date of our letter {ENTER DATE OF LETTER WHICH NOTIFIED VETERAN OF OUR DECISION}

	claiming a clear and unmistakable error…
	no time limit since there is no deadline for filing a clear and unmistakable error. 


Do You Have Questions Or Need Assistance?

If you have any questions, you may contact us by telephone, e-mail, or letter.

	If you
	Here is what to do.

	   Telephone
	Call us at 1‑800-827-1000.  If you use a Telecommunications Device for the Deaf (TDD), the number is 1‑800‑829‑4833.

	   Use the Internet
	Send electronic inquiries through the Internet at https://iris.va.gov.

	   Write
	Put your full name and VA file number on the letter.  Please send all correspondence to the address at the top of this letter.


If no POA, insert: {We have no record of you appointing a service organization or representative to assist you with your claim.  We have also enclosed information on how Veterans’ Service Organizations can help you.  You can contact us for a list of the VA recognized Veterans Service Organizations and/or representatives.  Veterans Service Organizations which are recognized by VA to provide services to the Veteran community can also help you with questions.}

Sincerely yours,

S. Manager

Veterans Service Center Manager

Enclosure:
VA Form 21-4142


VA Form 21-4138

If POA, insert:{cc: POA}
Practical Exercise

1. Scenario: VA receives a claim for hearing loss on June 30, 2010. A review of the claims folder shows an original rating decision dated February 3, 2010 denied the Veteran service connection for hearing loss. The original claim received on August 26, 2009 and VA Exam dated December 15, 2009 did not include a diagnosis for hearing loss. The claim was denied due to not having a diagnosis of hearing loss. The Award Notification letter was dated February 15, 2010. The Veteran does not have a VA Form 21-22 of record.

What action is to be taken by the VSR upon the final review of the claim and claim folder?

2. Given the scenario in number 1 above: The Veteran submits an audio exam dated June 1, 2010. What action would the VSR complete upon final review of the claim and claim folder?

3.  Complete the attached MAPD letter for scenario 1.

Sample letter for claims received within one year of the appellate period without new and material evidence
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	DEPARTMENT OF VETERANS AFFAIRS

Los Angeles Regional Office

11000 Wilshire Boulevard

Los Angeles CA  90024


September XX, 2009









  In Reply Refer To:344/212/CAP
	Ms. Jane Doe
	 xxx xx xxxx

cnoxxx xx xxxx

	123 Veteran Way
	Doe

lastnDoe, Jane

firstnJane 

	Los Angeles, CA 91406
	


Dear Ms. Doe:

We have received your request to reconsider your claim for service connection for ______________________.  This claim was denied by our rating dated _____________. We notified you of this decision in our letter dated ENTER DATE OF LETTER WHICH NOTIFIED VETERAN OF OUR DECISION_________________.  This letter also included a VA Form 4107, Your Rights to Appeal Our Decision, which explained your appeal rights.    

What Do You Do Now?
We will not take further action on your request unless you do one of the following:

(4) Submit or identify new evidence related to the previously denied/decided issue(s).  We have enclosed a VA Form 21-4142, Authorization and Consent to Release Information to the VA, for your use to identify any medical records that we do not have in our possession.

(5) File an appeal (notice of disagreement) of our prior decision.  To do so, you must submit to us a written statement of your dissatisfaction or disagreement with our prior decision, specifying with which issue(s) or what part(s) of the decision you disagree and a desire to contest the result.
(6) Identify a clear and unmistakable error in a prior VA decision.  Clear and unmistakable errors are undebatable, so that reasonable minds could only conclude that the previous decision was flawed at the time it was made.  
  We have enclosed VA Form 21-4138, Statement in Support of Claim, for your use.

Where and When Do You Send the Information or Evidence?

Send the information or evidence to the address at the top of this letter.  Please put your full name and VA file number on the evidence.

	If you are…
	Then you have….

	submitting or identifying new evidence…
	one year from the date of our letter _________________ to submit new evidence.

	filing an appeal…
	one year from the date of our letter _________________



	claiming a clear and unmistakable error…
	no time limit since there is no deadline for filing a clear and unmistakable error. 


Do You Have Questions Or Need Assistance?

If you have any questions, you may contact us by telephone, e-mail, or letter.

	If you
	Here is what to do.

	   Telephone
	Call us at 1‑800-827-1000.  If you use a Telecommunications Device for the Deaf (TDD), the number is 1‑800‑829‑4833.

	   Use the Internet
	Send electronic inquiries through the Internet at https://iris.va.gov.

	   Write
	Put your full name and VA file number on the letter.  Please send all correspondence to the address at the top of this letter.


If no POA, insert: {We have no record of you appointing a service organization or representative to assist you with your claim.  We have also enclosed information on how Veterans’ Service Organizations can help you.  You can contact us for a list of the VA recognized Veterans Service Organizations and/or representatives.  Veterans Service Organizations which are recognized by VA to provide services to the Veteran community can also help you with questions.}

Sincerely yours,

S. Manager

Veterans Service Center Manager

Enclosure:
VA Form 21-4142


VA Form 21-4138

If POA, insert:{cc: POA}
May 2011   
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