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VCAA (Section 5103 notice) and Duty to Assist for new RVSR’s
TrainING Handouts

	PREREQUISITE TRAINING
	Prior to this training, you must have completed the VSR phase 1 challenge requirements or have experience as a Pre-D VSR. 

	PURPOSE OF LESSON


	The purpose of this lesson is to look in depth at VA’s duty to assist 
as it pertains to identifying all issues and developing for all records.  This lesson will consist of practical applications that will allow you to apply your acquired knowledge to complex scenarios and situations similar to those which have received numerous national STAR quality errors.  In order for the lesson to be effective, there should be limited lecture with extensive discussion and practical application.

Given access to manual and regulation references, and appropriately screened claims, at the end of this lesson, you should be able to:


Identify a substantially complete application, and the actions to take when a claim is not substantially complete


Identify all the issues in a claim and ensure all issues have been addressed throughout the claims process


Review a claim to identify the records (Federal and non Federal) that must be requested and the steps required to obtain these records as part of VA’s duty to assist


Review a formal finding of unavailability of Federal records 

	Time Required
	3.00 hours

	Instructional Method
	Participatory discussion and practical application
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Substantially Complete Claims
§3.159  Department of Veterans Affairs assistance in developing claims.

(a) Definitions. For purposes of this section, the following definitions apply:

3) Substantially complete application means an application containing the claimant's name; his or her relationship to the veteran, if applicable; sufficient service information for VA to verify the claimed service, if applicable; the benefit claimed and any medical condition(s) on which it is based; the claimant's signature; and in claims for nonservice-connected disability or death pension and parents' dependency and indemnity compensation, a statement of income.

Criteria for Substantially Complete Applications

M21-1MR I.1.B.3.a

Upon receiving an application, determine if it is substantially complete. A substantially complete application must include the following:

o
claimant's name 

o
claimant's relationship to the veteran, if applicable 

o
sufficient service information for the Department of Veterans Affairs (VA) to verify the claimed service, if applicable 

o
benefit claimed 

o
disability(ies) for which the benefit is claimed (Note: These should be diagnosed conditions or identified symptoms. Exposure to certain agents, such as Agent Orange and anthrax, is not, in itself, a disability.) 

o
claimant's or guardian's signature, unless the application is submitted electronically via Veterans On Line Applications (VONAPP), and 

o
statement of income for nonservice-connected disability (NSC), death pension or Parents' Dependency and Indemnity Compensation (DIC). 


Identifying the Type of Claim(s)

§3.151  Claims for disability benefits.
(a) General. A specific claim in the form prescribed by the Secretary must be filed in order for benefits to be paid to any individual under the laws administered by VA. (38 U.S.C. 5101(a)). A claim by a Veteran for compensation may be considered to be a claim for pension; and a claim by a Veteran for pension may be considered to be a claim for compensation. The greater benefit will be awarded, unless the claimant specifically elects the lesser benefit.
Identifying an Original Disability Claim

M21-1MR III.ii.2.B.6.b

Depending on the claimant's manner of preparation and the interpretation by the Veterans Service Representative (VSR) of the claimant's intent, VA Form 21-526, constitutes an original claim for disability compensation, disability pension, or both. 

Note: If any doubt exists as to which benefit the claimant seeks, ask the claimant for clarification.

Determining the Type of Claim

M21-1MR III.ii.2.B.6.c
Use the table below to determine the type of disability claim filed on VA Form 21-526.

	If the applicant ... 
	Then consider the application a claim for ... 

	provides information claiming in-service treatment for sickness, disease, or injury, or claims to be totally disabled and furnishes information about employment, and income 
	compensation and pension.

	provides information claiming in service treatment for sickness disease, or injury 
	compensation only.

	claims to be totally disabled without indicating that this was due to military service, and furnishes information about employment, and income 
	pension only.

	provides information about dental treatment only 

Note: Route VA Form 21-526 to the VA outpatient clinic of jurisdiction for that Veteran.

Reference: For more information on claims for a dental condition only, see M21-1MR III.v.7.C [image: image2.png]




38 CFR 17.161, and [image: image3.png]




38 U.S.C. 1712(a)(1).
	dental treatment only.

 


Notification Requirements for Complete or Incomplete Applications

M21-1MR I.1.B.3.b

Use the table below to determine the notification requirements for a complete or incomplete application.

	If the application is ... 
	Then ... 

	substantially complete
	send a Section 5103 Notice to the claimant (and the claimant's representative, if any) 

Note: This duty to notify applies to all claims including those received under the Benefits Delivery at Discharge (BDD) program.

	a VONAPP application received without a signature, but otherwise complete
	consider the application complete for claims processing purposes, and follow the notification procedures for substantially complete applications. 

Note: A hard copy ("wet") or faxed signature is not required for processing an electronic application. 

Reference: For more information on processing VONAPP claims, see [image: image4.png]




M21-1MR, Part III, Subpart ii, 1.A.3.c.

	not substantially complete

Note: 

Do not establish end product (EP) control, or assist in developing evidence. 

Cancel any existing EP control when notifying the claimant about the incomplete application. 

Establish EP control only when a substantially complete claim is received, using the date of receipt of the complete application as the date of claim. 
	notify the claimant (and the claimant's representative, if any) of the information needed to complete the application, and inform the claimant that a failure to submit a substantially complete application within one year of the VA notice will result in no benefit being paid or furnished by reason of that application ([image: image5.png]




38 U.S.C. 5102 ). 

Note: Contact the claimant by telephone whenever possible to obtain the information needed to complete the claim. Otherwise mark the blocks on the application in red that require the claimant's attention, make a copy of the application for the claims folder, enclose the original application in a letter notifying the claimant what information or evidence is needed to complete the claim, and file a copy of the application and the notification letter in the claims folder. 


DTA Claims Review Questions

Break into small groups.  You will be handed a sample claim, and as a group, answer the questions below about the claim.  

1.
What issues are being claimed?

2.
What issues require a Section 5103 Notice?

3.
Are there any issues that do not require a Section 5103 Notice?  What are they?  Why do they not require a Section 5103 Notice?  What should we do with these issues?

4.
What “What The Evidence Must Show” (WTEMS) attachments do you need to send in your Section 5103 Notice?

5.
Are there any other development actions that are needed, such as requests to third parties for information?  How will we request this information?

Reviewing a Claim Prior to Processing a Rating Part I

Break into small groups.  You will be handed a claims folder.  As a group, answer the below questions regarding the rating and claim.

1.
Have all the issues requiring VCAA been addressed in our Section 5103 Notice? 

2.
Did we request clarification on an item?  Did we tell the claimant no further action would be taken unless clarification was received?  Did we receive clarification and subsequently take action on the item(s)? 

3.
Have all the issues claimed been addressed either in an administrative grant/denial or in the rating decision?

4.
Is the rating attempting to deny an issue for which we never sent a Section 5103 notification?  Is the rating attempting to deny an issue for which the Section 5103 notification date has not expired?

Obtaining Non-Federal Records

The law obligates VA to make reasonable efforts to obtain relevant records for a claim that are not in the custody of a Federal department or agency.

Reasonable efforts to obtain relevant records that are not in the custody of a Federal department or agency ordinarily require


An initial request for such evidence (30 days), and 


At least one follow-up request (10 days), including notification to the veteran, if no response is received from the custodian of the records unless a response to the initial request indicates that 

o
the records do not exist, or 

o
a follow-up request would be futile.


“VA should make additional attempts to obtain the requested evidence when there is reason to believe the records exist and subsequent requests will result in obtaining the documents.”

What does this mean?




SCENARIO #1:  A Veteran claims service connection for a foot condition.  We sent the Veteran a Section 5103 Notice on March 2, 2008.

On March 24, 2008, the Veteran submits a signed VA Form 21-4142 indicating treatment by a private physician, but did not list conditions or dates of treatment.  The date is now April 2, 2008.  What development action should be taken on the claim?






Obtaining Federal Records

VA must attempt to obtain Federal records until: 


the records are obtained, or 


it is reasonably certain that the records do not exist, or that further efforts by VA to obtain records would be futile

VA can be reasonably certain that Federal records do not exist or that further attempts to request them would be futile in cases where a reply is received from the custodian of the records indicating that:


the requested records do not exist 


the requested records are not in his/her possession 


the requested records are lost, or 


he/she is unable to provide the records for some other valid reason. 

Any of the above responses must be documented in the file.

SCENARIO #2:  If a veteran indicates treatment from 1987, but we only have records in the Capri system going back to 1992, what should we do?




How many follow up requests would we need?


What would we do if we received a negative response?



SCENARIO #3:  A Veteran files a claim for an increase in her service connected back condition.  She also indicates she is receiving SSA disability for her back condition.  Should we request the SSA records?  Why or why not?




Reviewing a Claim Prior to Processing a Rating Part II

In the small groups you were assigned earlier, review the rating(s) you were handed prior and answer the below questions:

1.
What records was VA made aware of in support of the claim?

2.
Were all records VA was made aware of requested?

3.
Were the appropriate follow-up actions taken on all requests?  What were the follow-up actions?

The Military Records Specialist

Who is the Military Records Specialist (MRS)?




Hand-carry the claims folder to the MRS for follow-up action if all the conditions below have been met:


at least 60 days have elapsed since the submission of an initial request to the Federal agency.


at least one follow-up request has been sent


at least 30 days have elapsed since submission of a follow-up request, and


no response, or an inadequate response has been received from the Federal records custodian.

If we are waiting for a response from PIES, do not send the file to the MRS for follow-up requests.  Requests made using PIES do not require follow-up requests.  The status of the request is continually available through PIES.  (M21-1MR III.iii.2.D)

The VSR should carefully review the case to determine if correct development was taken before routing the case to the MRS for action.

Break into your small groups.  You will be handed a claim which has been routed to the MRS for follow-up action.  Answer the following questions:

1.
Was correct development to claimant completed (Section 5103 notification and any additional claimant letter(s))?

2.
Were records requested from the correct Federal custodian, and a follow-up request done as necessary?  Where should records have been requested from?

3.
Was the claimant given 30 days to send the requested information, or has he or she informed us he or she does not have the requested information?

4.
Were all RO resources used to locate and request records?

5.
Was contact made and documented to the claimant and/or other agencies in order to locate and request the necessary information in an expeditious way?

Formal Finding of Unavailability of Federal Records

M21-1MR I.1.C.5.f
Taking Action When Federal Records Are Unavailable

Use the table below to determine what action to take upon receipt of an affirmative statement from a Federal records custodian that the requested records:

· can not be located or
· are not in his/her possession. 

	Step
	Action

	1
	Prepare a formal finding of Federal record unavailability as shown in [image: image6.png]




M21-1MR, Part III, Subpart iii, 2.I.59.d.

The finding should provide the specifics of the efforts made to obtain the service records, and establish that:


all procedures were correctly followed 


evidence of written and telephonic efforts to obtain the records is included in the claims folder 


all efforts to obtain the needed military information have been exhausted 


further efforts are futile, and 


based on the facts, the record is not available.

Note: The formal finding of unavailability must be signed by the Veterans Service Center Manager (VSCM), or a VSCM-designee at the Coach level or higher. 

	2
	Provide the claimant with an oral or written notice that


identifies the records that could not be obtained 


briefly explains the efforts made to obtain them 


requests the claimant: 


furnish any records in his/her possession that VA could not obtain, and/or 


identify the possible location of the records 


furnishes information about possible alternative sources of service records, and 


describes the action VA will take on the claim if the evidence is not furnished or identified within 10 days from the date of the notice. 

References: For more information on the duty to notify claimants of the inability to obtain records, see [image: image7.png]




38 CFR 3.159(e), and alternative sources for service records, see [image: image8.png]




M21-1MR, Part III, Subpart iii, 2.E. 

	3
	Has the claimant furnished evidence or identified alternative source(s) of evidence within the 10-day time limit?


If yes, take action on the claim or develop for the records, as appropriate. 


If no, continue processing the claim on the evidence of record, including scheduling an examination or requesting a medical opinion, if needed to decide the claim. 

Important: If Federal records cannot be obtained, both the rating decision and the letter of notification must clearly indicate that the custodian of the records stated that the records could not be provided.


Example of a Ten Day Letter to the Claimant

Department Of Veterans Affairs

Regional Office

1 Veterans Highway

Anywhere MD 21411 
{DATE}

	JOE J VETERAN

4501 ANYWHERE AVENUE

ANYWHERE MD 21411


	In reply, refer to:

313/211/MM

File Number: 123 45 6789

Joe J. Veteran


IMPORTANT -- reply needed

Dear Mr. Veteran:

We are writing in connection with the claim that you filed on {date of claim}, however we need additional information or evidence.

We have not received a response from you to our {date of Section 5103 Notice} letter in which we requested any copies of {Federal records requested} you may be able to provide our office.  Please submit copies of any {Federal records requested} records you may have within 10 days from the date of this letter.  Otherwise, a decision on your service-connected disability compensation claim will be made based on the evidence of record.

We have contacted {Federal records custodian} to request your {Federal record requested} records.  They have conducted an extensive and thorough search of their facility and were unable to locate your {Federal record requested}.  

Where Should You Send What We Need?

Please send what we need to this address:

Department of Veterans Affairs

Regional Office

1 Veterans Highway

Anywhere MD 21411 
How Soon Should You Send It?

We sent you a notice on {date of Section 5103 Notice} telling you what we need in support of your claim.  You can take up to a year from the date of that letter to make sure we receive the information and evidence we have requested.  VA may decide your claim within 10 days if we have completed our attempts to get all the relevant evidence about which we know.  If VA decides your claim before {one year from the date of the Section 5103 Notice}, you will continue to have until that date to submit additional evidence.
How Can You Contact Us?

If you are looking for general information about benefits and eligibility, you should visit our web site at http://www.va.gov.  Otherwise, you can contact us in several ways.  Please give us your VA file number, {XXXXXX}, when you do contact us.


Call us at 1-800-827-1000.  If you use a Telecommunications Device for the Deaf (TDD), the number is 1-800-829-4833.


On the Internet at https://iris.va.gov. 


Write to us at the address at the top of this letter.

Sincerely yours,

VSC Manager
Veterans Service Center Manager

NOTES


A faxed or photocopied signature is acceptable for VA claims purposes. 


The successful submission of an electronic application via VONAPP satisfies the requirement for the claimant's signature, and is considered a substantially complete application for the signature requirement. 





Federal records custodian response
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