Posttraumatic Stress Disorder, 
other Mental Disorder and Competency
Trainee Handout

Table of Contents

2Objective and References


3Topic 1: Rating Requirements for PTSD


7Topic 2: Review DSM-V Criteria for Mental Disorders


8Topic 3: Court Cases Concerning Mental Disorders  and other Special Considerations


10Topic 4: Competency




Objective and References
This lesson is intended to provide a review of the requirements for granting entitlement to posttraumatic stress disorder (PTSD), as well as reviewing the requirements for addressing a claim for mental conditions and for addressing the issue of competency.
· 38 CFR 3.304(f), 3.344, 3.353, and 3.384
· 38 CFR 4.14, 4.125 – 4.130
· DSM-V

· 38 USC 1702
· M21-1MR, Part III.iv.4.H.28-32 WARMS
· M21-1MR, Part IV.ii.1.D.13-17 WARMS
· Addendum, Compensation Service Bulletin, August 2014 

· TL 10-05, Relaxation of Evidentiary Standard for Establishing In-Service Stressors in Claims for PTSD
· TL 11-05, Adjudicating PTSD Claims Based on Military Sexual Trauma (MST)
· FL 06-03, Qualifications for Examiners Performing Compensation Mental Disorder Examinations
· FL 08-08, Additional Guidance on Post Traumatic Stress Disorder
· FL 05-11, Recently Authorized Military Awards
· Allen v Principi, 2001
· Buchanon v Nicholson, 2006
· McClain v Nicholson, 1997
· Forcier v Nicholson, 2006
· Cohen v Brown, 1997
· Clemons v Shinseki, 2009
· Arzio v Shinseki, 2010
Topic 1: Rating Requirements for PTSD
PTSD Definition and Eligibility Criteria
Posttraumatic Stress Disorder is an anxiety disorder that develops as a result of a stressful event; it may develop hours, months or years after the stressor.  In order to grant service connection, there must be:

· Medical evidence establishing a diagnosis

· Credible supporting evidence that in-service stressor occurred, and

· A nexus (link) established by medical evidence between current problems or symptoms and the claimed stressor
During the United States Civil War, symptoms of PTSD were called “Soldier’s heart.”  In World War I, it was called shell shock/traumatic neurosis.  During World War II and Korea, it was called combat fatigue.  Since the Vietnam War, it has been referred to as PTSD and it was added to the Rating Schedule in April 1980.
PTSD due to Combat
38 CFR 3.304(f)(2) states that “if the evidence establishes that the Veteran engaged in combat with the enemy and the claimed stressor is related to that combat, in the absence of clear and convincing evidence to the contrary, and provided that the claimed stressor is consistent with the circumstances, conditions, or hardships of the Veteran's service, the Veteran's lay testimony alone may establish the occurrence of the claimed in-service stressor.”

Therefore, PTSD due to combat can be service connected when the evidence demonstrates that:

· PTSD due to combat is diagnosed in service

· PTSD is linked to a combat experience during military service as evidenced by the receipt of Purple Heart or other combat badge, or through lay statements that can be corroborated
· PTSD is linked to Prisoner of War (POW) internment
An example of corroborating a combat experience through lay statements can be found in the court case, Pentecost v. Principi (2003).  It stated that if a Veteran’s unit records constituted independent description of rocket attacks that were experienced by the unit while in Vietnam while the plaintiff was stationed with the unit, then the records were to be viewed in a most favorable light to the Veteran and therefore objectively corroborate the Veteran’s claim of having experienced an attack.

Corroboration of every detail was deemed not necessary.

Non-Combat PTSD, including Personal Trauma PTSD
Typical non-combat stressors include, but are not limited to:

· Plane crashes

· Ship sinking

· Explosions

· Medic/burn ward/graves registration unit
Service connection can be granted due to non-combat stressors; however, unlike the combat Veteran’s testimony, the non-combat Veteran’s testimony alone does not qualify as “credible supporting evidence” of the incurrence of an in-service stressors.  

Also, after the fact psychiatric analyses that infer traumatic events are insufficient.

Personal Trauma PTSD
Service connection can be granted due to personal assault, but we recognize that verification of the stressors can be harder to accomplish.  As with the non-combat Veteran, the testimony alone does not qualify as “credible supporting evidence” of the incurrence of an in-service stressor.  Also, after-the-fact psychiatric analyses which infer a traumatic event are insufficient.  

Personal assault presents unique problems with documenting claims.  It is defined as an event of human design that threatens or inflicts harm.  In addition, it can happen to both males and females and be inflicted by males or females.


Typical stressors include, but are not limited to:

· Rape/assault

· Domestic battering

· Robbery/mugging

· Stalking
· Sexual harassment – may be obvious, more difficult to corroborate, should not be ruled out as a stressor

Personal assault claims are extremely personal and of a sensitive nature; many incidents go unreported; there is difficulty with producing evidence of a stressor; and there are problems with development – namely a shame or social stigma.  

Review of the service personnel records must be done for any of the PTSD claims, but more so for personal trauma claims.  Review of the service treatment records may not always provide the evidence needed.  Conducting development for alternate sources of information may be necessary.  Examples of alternative sources of information include:

· Police reports

· Counseling facilities

· Rape crisis centers

· Pregnancy/STS tests
· Statements from family, roommates, etc.
Service records should be reviewed completely and carefully, because they may indicate that the Veteran exhibited behavior changes, such as:

· Substance abuse

· Requests for a transfer to another duty assignment

· Deterioration in work performance
· Panic attacks, anxiety, depression, etc.

PTSD due to Hostile Military or Terrorist Activities
On July 13, 2010, the Department of Veterans Affairs (VA) amended its rules for adjudicating disability compensation claims for PTSD contained at 38 CFR § 3.304(f) to relax the evidentiary standard for establishing the required in-service stressor in certain cases.  

This revision adds to the types of claims the VA will accept through credible lay testimony alone, as being sufficient to establish occurrence of an in-service stressor without undertaking other development to verify the Veteran’s account.  

The primary result of the revision is the elimination of the requirement for corroborating evidence of the claimed in-service stressor if it is related to the Veteran’s “fear of hostile military or terrorist activity.”

The new regulatory provision requires that:  (1) A VA psychiatrist or psychologist, or contract equivalent, must confirm that the claimed stressor is adequate to support a diagnosis of PTSD; (2) the claimed stressor is consistent with the places, types, and circumstances of the Veteran’s service; and (3) the Veteran’s symptoms are related to the claimed stressor.  

The change in 3.304(f) acknowledges the inherently stressful nature of the places, types, and circumstances of service in which fear of hostile military or terrorist activities is ongoing and represents one more changes in a progression of lowering the threshold for verifying stressors.

“Fear of hostile military or terrorist activity” means that a Veteran experienced, witnessed, or was confronted with an event or circumstances that involved actual or threatened death or serious injury, or a threat to the physical integrity of the Veteran or others and the Veteran’s response to the event or circumstances involved a psychological or psycho-physiological state of fear, helplessness, or horror.  The event or circumstances include (but are not limited to) the following:

· Actual or potential improvised explosive device (IED);

· Vehicle-imbedded explosive device;

· Incoming artillery, rocket, or mortar fire;

· Small arms fire, including suspected sniper fire; or

· Attack upon friendly aircraft.

The current §5103 notice letters used for PTSD claims include VA Form 21-0781, Statement in Support of Claim for Service Connection for Posttraumatic Stress Disorder.  This form is required to be attached to §5103 notice letters, as Veterans must provide us with an account of their in-service stressors.  

Specific to PTSD claims under which the new § 3.304(f)(3) may be applicable, if review of an application for benefits discloses a compensation claim for PTSD and the Veteran’s DD-Form 214 verifies service in a location that would involve “hostile military or terrorist activity” as evidenced by such awards as an Iraq Campaign Medal, Afghanistan Campaign Medal, or Vietnam Service Medal, this evidence would be sufficient to schedule the Veteran for a VA psychiatric examination.

The amended regulation has significantly reduced VA’s reliance upon JSRRC and other entities inside and outside of VA to corroborate Veterans’ statements concerning in-service stressors.  Utilization of JSRRC and other outside entities for stressor verification purposes is primarily limited to PTSD cases involving non-combat and personal assault stressors. 
 

What is NOT considered Hostile Military or Terrorist Activities
A Veteran who claims a fear-based stressor associated with anticipation of future deployment to a location of hostile military or terrorist activity does NOT meet the criteria established under the new rule.  Evidence of actual deployment or evidence of experiencing an actual threat to the integrity of the Veteran or others is required.

A fear-based stressor claimed to have resulted from learning of the death of another person when such death occurred remote from the Veteran in a location of hostile military or terrorist activity does NOT meet the required criteria.

Examinations
Schedule an examination for PTSD based on fear when there is: 

· A claim for PTSD received with diagnosis or symptoms noted
· Receipt of verified service records or other evidence showing service in an area that would involve “hostile military or terrorist activity” (DD214 or other official records)

Necessary Rating Decision Elements
When granting service connection for PTSD due to fear, you must clearly document in the decision that the Veteran’s lay testimony was adequate to establish occurrence of the claimed stressor and that the claimed stressor is consistent with the places, types, and circumstances of service.

When denying service connection for PTSD due to fear, you must clearly and succinctly explain why the evidence of record failed to meet any element(s) required for service connection; reasons or basis must be otherwise sufficient to allow the Veteran to understand the reason for denial.
Topic 2: Review DSM-V Criteria for Mental Disorders
DSM-V Criteria
	The Fifth Edition of the Diagnostic and Statistical Manual of Mental Disorders (DSM-V) was released in May 2013.  This manual differs from DSM-IV in that it does not provide multiaxial diagnoses and it does not provide a GAF score.

DSM-V includes a diagnosis for “Unspecified Trauma- and Stressor- Related Disorder”; however, keep in mind that ONLY PTSD can be service connected under 3.400(f)(3).

According to Compensation Service Bulletin Addendum, August 2014, medical professionals could still diagnose under DSM-IV if not applicable under DSM-V prior to August 27, 2014; however, any examination performed after August 27, 2014, which does not conform to DSM-V criteria, does not meet the requirements of 38 CFR 4.125 and is inadequate for rating purposes.

EXCEPTION: When assigning an increased evaluation and the only mental health DBQ of record is based on historic DSM-IV criteria, do NOT request a new examination based on DSM-V criteria unless the examination is otherwise inadequate for rating purposes.  




Topic 3: Court Cases Concerning Mental Disorders 
and other Special Considerations
PTSD Diagnosed in Service
According to Compensation Service Bulletin, April 2013, when PTSD is diagnosed in service, service connection should be granted even if the stressor occurred prior to service.
38 USC § 1702
38 USC § 1702 provides VA hospital and medical treatment to include outpatient treatment to Veterans of World War II, Korean Conflict and Vietnam eras who develop psychosis diagnosed within two years after discharge or release from the active military service.

38 USC § 1702 also provides VA hospital and medical treatment to include outpatient treatment for any Veteran of the Gulf War who develops any active mental illness diagnosed within two years after discharge or release from the active military service.

The issue of 38 USC 1702 must be inferred when service connection is denied for any of the above eligible classes AND entitlement to the benefit can be granted.
Note: It is no longer required to infer this issue just to deny it.
Clemons V. Shinseki
When a Veteran claims service connection for a mental condition, the claim is to be taken as a claim for service connection for ANY psychiatric disability.  Therefore, it is important that you review the service treatment records carefully for any comment on mental health conditions.  If the examiner diagnoses any mental condition OTHER than PTSD due to an in-service stressor, that stressor must be verified before service connection may be granted.

Additional Court Cases

Cohen v Brown, 1997 – the Court held that because 3.304(f) is specific as to PTSD and the DSM incorporation provision in the CFR is generalized as to mental disorders, the DSM criteria cannot be read in a manner that would add requirements over and above the three primary elements set forth in section 3.304(f).

McClain v Nicholson, 1997 – requirement for Veteran to have a current disability in order to grant service connection is satisfied if Veteran has a disability at the time of filing the claim or during the pendency of that claim.
Allen v Principi, 2001 – ability to include alcohol or drug abuse as evidence of increased severity of a service connected disability.
Buchanon v Nicholson, 2006 – lay evidence cannot be considered to lack credibility merely because it is unaccompanied by contemporaneous medical evidence.
Forcier v Nicholson, 2006 – the Court held that VA was in compliance with the duty to assist in attempting to verify an in-service stressor until the evidence obtained indicated that there was no reasonable possibility that further assistance would substantiate the claim.

Arzio v Shinseki, 2010 – the Federal Circuit held that in determining whether to grant service connection for PTSD, the specific requirements of 3.304(f) – including the requirement of a verified in-service stressor – take precedence over the general service connection principles under 3.303.  
Topic 4: Competency
Competency Defined
Competency means having:

· The necessary ability or skills to be able to do something well or well enough to meet a standard

· The capacity to function or develop in a particular way

A mentally competent person is defined as person who has the mental capacity to manage his or her own affairs, including disbursement of funds without limitation.

A mentally incompetent person is one who, because of injury or disease, lacks the mental capacity to manage his or her own affairs, including disbursement of funds without limitation.

According to 38 CFR 3.353, rating agencies have sole authority to make official determinations of competency and incompetency.

The incompetency determination process has three stages: competency, propose incompetency and final rating of incompetency.  
We consider everyone to be competent unless there is clear and convincing evidence to the contrary.  Once we have evidence that leaves no doubt about the person’s incompetency, we propose to determine them incompetent, giving them due process, unless they have been adjudicated incompetent by an appropriate court.  Upon completion of the due process period, if there is no evidence of the Veteran’s competency, the rating agency will make the final determination of incompetency.

Please note that where reasonable doubt arises regarding a beneficiary's mental capacity to contract or to manage his or her own affairs, including the disbursement of funds without limitation, such doubt will be resolved in favor of competency.
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