Understanding Clear and Unmistakable Errors and Difference of Opinion Review
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Objectives

· Define a clear and unmistakable error

· Review what constitutes a claim for CUE

· Clarify the revision of the decision provisions of 38 CFR 3.105
· Compare what is and what is not a CUE
· Distinguish the differences in a CUE and the difference of opinion authority that a Decision Review Officer (DRO) has
References

38 U.S.C. 7103(c), Reconsideration; correction of obvious errors
38 CFR 3.104, Finality of decisions
38 CFR 3.105, Revision of decisions
38 CFR 3.2600, Review of benefit claims decisions
38 CFR 3.500 (b), Error; payee's or administrative 
38 CFR §20.1403, What constitutes clear and unmistakable error; what does not
M21-1 Part  III, Subpart iv, 2, B, Revision of decisions
M21-1, Part IV, Subpart ii, 3. A, General Authorization and Claimant Notification Issues    
Russell and Collins v Principi, No. 90-396 and 90-416, October 6, 1992
Bell v. Derwinski, No. 91-1749, July 21, 1992
Topic 1: clear and unmistakable error
What is a clear and unmistakable error?
Clear and unmistakable error is a very specific and rare kind of error.  It is the kind of error, of fact or law, that when called to the attention of later reviewers, compels the conclusion, to which reasonable minds could not differ, that the result would have been manifestly different but for the error.  
The terms "clear and unmistakable error" (38 CFR § 3.105(a)) and "obvious error" (38 U.S.C. §7103(c)) refer to findings that are themselves so un-debatable that reasonable minds could only conclude that the original decision was fatally flawed at the time it was made.  
History of CUE
Revision of decisions by agencies of original jurisdiction has been available to claimants since 1928.  The regulatory provisions for such determinations are currently found at 38 CFR 3.105.
What constitutes a claim for CUE?
A CUE exists if:

· The VA failed to follow a procedural directive that involved a substantive rule
· The error is undebatable, and the decision in question was fatally flawed at the time that the decision was made

· The VA overlooked material facts of record

· The VA failed to apply or incorrectly applied appropriate laws or regulations

Remember there are no time limits for a claim for a CUE.
The Courts Findings in Russell
· In Russell and Collins v Principi, No. 90-396 and 90-416, October 6, 1992, the Court of Veteran’s Appeals noted that the claimant must set forth clearly and specifically the alleged clear and unmistakable error.
· The Court also pointed out that not all errors will meet regulatory definition of “clear and unmistakable error.” A valid claim for review must "assert more than a disagreement as to how the facts were weighed or evaluated."  Moreover, the benefit-of-the-doubt rule is not for application here, since "an error either undebatably exists or there was no error within the meaning of § 3.105(a)."
What Constitutes a Claim for CUE

Three-pronged test to determine whether CUE was present in a prior determination:  

· either the correct facts, as they were known at the time, were not before the adjudicator or the statutory or regulatory provisions extant at the time were incorrectly applied

· the error must be undebatable and of the sort which, had it not been made, would have manifestly changed the outcome at the time it was made; and

· a determination that there was CUE must be based on the record and law that existed at the time of the prior adjudication in question.

What does not constitute a claim for CUE?

A CUE does not exist if: 

· The outcome of the claim would be the same, even if the error not been made

· The decision in question was based on the laws and regulations existing at that time

· There is a difference in judgment

· The benefit-of-the-doubt rule under 38 USC 5107(b) is not applicable to CUE 

A valid claim for review based on “clear and unmistakable error” should meet the following criteria:

· the claim specifies the factual or legal errors at issue unambiguously (either explicitly or implicitly);
· it asserts more than a disagreement over matters of judgment;
· it does not depend upon favorable resolution of any non-adjudicative questions (e.g., about errors of medical diagnosis);
· the contentions are limited to the factual record which was before the Department previously;
· the arguments are based solely on the law and regulations which existed at the time;
· the alleged error is material to the outcome of the claim (i.e., correction of the error will alter the decision).

If a clear and unmistakable error had been alleged, which DOES meet the above criteria, the Regional Office is obliged to consider the matter whether or not a related issue is already on appeal.

If the alleged claimed clear and unmistakable error DOES NOT meet the criteria, disposition of the case will depend upon other considerations:

· Un-appealed cases – claimant should be informed the prior decision is final in the absence of new and material evidence, and be advised that the Regional Office declines reconsideration of the claim based on provisions of 38 CFR 3.105. due to the absence of a “valid claim” under the regulation.  The claimant should be advised about whatever deficiencies exist in the application for review so that a proper claim may be filed, if desired.  An adverse determination would be subject to review by the BVA on the issue of whether or not a “valid claim of clear and unmistakable error” was filed.
· Appealed cases – an explanation of the reasons why a clear and unmistakable error claim was rejected as deficient should be included in the Statement of Case or Supplemental Statement of Case.

This analysis applies to cases where a claimant or representative raises a question of clear and unmistakable error either explicitly or implicitly.  When there is no explicit or implicit allegation of clear and unmistakable error, Regional Office personnel have no obligation to develop such an issue.   
Once there is a final decision on the issue of 'clear and unmistakable error' because the AOJ decision was not timely appealed, or because a BVA decision not to revise or amend was not appealed to this Court, or because this Court has rendered a decision on the issue in that particular case, that particular claim of 'clear and unmistakable error' may not be raised again. 
[Definition:  The sum and substance of the whole rule is that a matter once judicially decided is finally decided.  Black's Law Dictionary, 5th edition]

What is not considered CUE ?
· Changed medical diagnosis.  38 CFR §20.1403(d)
· Failure to fulfill the duty to assist.  38 CFR §20.1403(d)
· Disagreement as to how the facts were weighed or evaluated.  38 CFR §20.1403(d)
· Change in interpretation of a statute or regulation 38 CFR §20.1403(d)
Time Limits:

There are no established time limits for making a claim of clear and unmistakable error.  However, the claimant gets only one opportunity to file a claim for CUE on the same issue.

Revision/Correcting the Decision:

The provisions of 38 CFR 3.105.  apply except where an award was:
· based on an act of commission of commission, with or without the Veteran’s knowledge; 
· change in interpretation of the law of VA issue; or,
· evidence establishes that service connection was clearly illegal
Apply the appropriate laws that were missed when the initial decision was completed, if the decision is favorable, or in some cases where the decision is not.  
If the decision is favorable, prepare a rating noting the VA’s error in applying the appropriate law and the new outcome when the law is properly applied.

If the decision is not favorable, prepare a determination noting the appropriate laws and provide the appropriate time limits under 38 CFR 3.105.
There are some key elements to ensure that your decision covers all of the basic aspects of a CUE:

· Note to the veteran what was done, to include the facts and circumstances of the error.

· Note to the veteran what the applicable laws were at the time of the decision that was in error

· Discuss what the corrective actions should be

Topic 2: clear and unmistakable error vs Difference of Opinion
Difference of opinion.
Definition of difference of opinion:  

A disagreement, argument, or divergence of opinions about a Rating Decision based on 

the evidence of record.
38 CFR 3.105(b) Difference of opinion:  Whenever there is a difference of opinion versus a clear and unmistakable error involved ;
· the proposed revision will be recommended to Central Office (CO) for review; 
· unless decision may be revised under 338 CFR 3.2600, Review of Benefit Claims Decision, without being recommended to CO.
CUE Helpful Hints
· Always support your conclusions with the necessary level of analysis and explanation. 
· Be careful about referencing Clear and Unmistakable Error (CUE) and CFR 3.105(a).
· Remember you cannot use any new evidence or current procedures not in file or in practice at the time of the Rating Decision you feel was erroneous to determine CUE. 
Responding to a CUE

Use the table below to respond to a CUE.

Important: If the CUE involves a rating issue, it is necessary for the DRO or RVSR to annotate the rating with a certificate of error.

Reference:  For more information on a CUE see M21-1, Part III, Subpart iv. 2 B.
	If ... 
	Then ... 

	a DRO

· finds a Cue on a prior decision

· prepares a decision that proposes to

· reduce a service-connected

                        evaluation, or

· sever service connection for       

                       a disability, and 

·  the VSCM agrees


	· the DRO and VSCM (or Assistant VSCM) sign the decision, and

· the person who prepared the original decision gets a copy of the decision

	a DRO

· finds a CUE on a prior decision

· prepares a  decision that would

· reduce a service-connected

evaluation, or

· sever service connection for       

a disability, and 

· the VSCM does not agrees


	the VSCM  states his/her disagreement on the decision

· the DRO prepares another decision affirming the issue in question, and 

· both documents are filed in the claims folder.

	a DRO

· finds a CUE on a prior decision

· prepares a decision that proposes to

· reduce a service-connected

evaluation, or

· sever service connection for       

                        a disability, and

	· the DRO signs the decision, and 

· the person who prepared the original decision gets a copy of the decision.

	· an RVSR

· Believes there is a CUE, and 

· Prepares a decision, and 

The VSCM agrees


	· the RVSR and VSCM sign the decision, and 

· the person who prepared the original decision gets a copy of the revised decision 



	· an RVSR

· believes there is a CUE, and

· prepares a  decision, and  

The VSCM disagrees 
	· the VSCM states his/her disagreement on the decision 

· the RVSR prepares another decision affirming the issue in questions, and 

· both documents are files in the claims folder.


Always support your decision with a detailed, clear and concise analysis and explanation.  Make sure that when rendering a determination on a CUE, that as a Rater, you are clear, concise, and to the point when dealing with the application of the law.
Decision Assessment Document
Russell and Collins v. Principi (consolidated appeals)
ACTIVITIES:  Rating, Authorization

DOCKET NUMBERS:  90-396 and 90-416

NAME:  Russell and Collins v. Principi (consolidated appeals)

ISSUE:  Clear and unmistakable error determinations

ACTION BY COURT:  Remanded.
Date:  10/6/92

HELD:  That 38 CFR § 3.105(e) is a valid regulation, and that the Court has jurisdiction to review BVA decisions concerning clear and unmistakable error.

I. LEGAL ANALYSIS OF 38 CFR 3.105(a)

A. Validity of the Regulation

Although there is no statutory mandate for 38 CFR § 3.105(e), Departmental regulations have contained similar provisions since 1928.  Promulgation of this regulation was within the Secretary's discretion (38 U.S.C. § 501) and was not inconsistent with statutes relating to finality of agency decisions (38 U.S.C. § 5108, 7104, 7105(c)).

B. Parameters of 38 CFR § 3.105(a)

The terms "clear and unmistakable error" (38 CFR § 3.105(e)) and "obvious error" (38 U.S.C. 7103(c)) refer to findings which are themselves so undebatable that: 


reasonable minds could only conclude that the original decision was fatally flawed at the time it was made.  A determination that there was "clear and unmistakable error" must be based on the record and the law that existed at the time of the prior AOJ or BVA decision.

For this reason, a valid claim for review must "assert more than a disagreement as to how the facts were weighed or evaluated."  Moreover, the benefit-of-the-doubt rule is not for application here, since "an error either undebatably exists or there was no error within the meaning of § 3.105(a)."

In addition, the regulation applies to errors of adjudication which were material to the outcome.

C. Jurisdiction of the Court

The Court has jurisdiction to review any decision of the BVA which was timely appealed.  The Court asserted that this mandate is "in no way limited by the nature of the decision made by the Board," and that a new decision concerning clear and unmistakable error is "no different from any other decision which may be appealed to this Court."

The Department had argued that the Court's jurisdiction should be limited to cases in which the BVA had rendered a favorable decision, due to the discretionary nature of the Secretary's regulation.  The Court rejected this argument because (1) correction of clear and unmistakable error is itself mandatory (38 CFR § 3.105(a)), and (2) the BVA must render a decision on appeal if the issue was previously adjudicated [adversely] by the Regional Office (38 U.S.C. 7104(a)).

D. Scope of Judicial Review

The Court opined that it would be inconsistent with its mandate to review the factual or legal sufficiency of decisions which were not timely appealed.  Accordingly, it will apply the standard codified at 38 U.S.C. 7261(a)(3)(A) (arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with the law) to BVA decisions about clear and unmistakable error.  As in all other cases, the Court will also review such decisions for adequate reasons or bases.

A BVA decision on the issue of clear and unmistakable error is prerequisite to subsequent Court jurisdiction.  For this reason, a claimant may not raise the issue initially in Court.

E. Finality of decisions under 38 CFR § 3.105(a)

The Court's "imprimatur on the remedy created by the Secretary as to 'clear and unmistakable error' does not mean that the same issue may be endlessly reviewed. ... Once there is a final decision on the issue of 'clear and unmistakable error' because the AOJ decision was not timely appealed, or because a BVA decision not to revise or amend was not appealed to this Court, or because this Court has rendered a decision on the issue in that particular case, that particular claim of 'clear and unmistakable error' may not be raised again. ... It is res judicata."   [Definition:  The sum and substance of the whole rule is that a matter once judicially decided is finally decided.  Black's Law Dictionary, 5th edition].

II. RUSSELL V. PRINCIPI

A. Factual background

The veteran served in the Army Air Corp as a machine gun squad leader and bombardier from November 1940 until September 1948.  An audiometric evaluation incident to a flight physical in October 1942 reportedly showed a 13% hearing loss right ear and a 14.7% hearing loss left ear.

It was noted at this time that the veteran had a history of bilateral myringotomies in 1928 with normal recovery.  The left ear drum was thickened and scarred, but nonsymptomatic and nondisqualifying.  A similar history was recorded in September 1943, when there was moderate scarring of both ear drums posteriorly.  The veteran was seen for bilateral otitis media in March 1944, which improved, and for severe aerotitis left ear in December 1944.  An associated perforation of the left tympanic membrane was described as "closed" on follow-up four days later.  The veteran was seen for "blocked ears" in March 1945.

Hearing was normal on voice testing at entry and separation as well as on multiple intervening routine examinations.  The veteran was examined for an unrelated condition after service, in July 1949, at which point hearing was 20/20 to spoken voice and the ears were described as normal.  A reserve medical history in January 1952 indicated a history of ear trouble and running ears.

In July 1964, a private physician reported that increasing deafness had been noticed for several years, which the physician apparently related to noise exposure as an "air force pilot" and "one episode of rupture (sic) drums from bora trauma" [barotrauma].

The veteran applied for service connection for high frequency hearing loss in June 1972.  He claimed he had ruptured his ear drums in an April 1944 parachute jump over enemy territory, and again during a flight in Texas in 1944 or 1945.  An August 1972 statement from another private physician indicated he now had "normal hearing through the low to midrange tones, but a high tone neurosensory hearing loss consistent with noise exposure to aircraft."

The Regional Office denied service connection in November 1972 because "service records do not indicate defective hearing while on active duty," and because "[c]onfirmation of defective hearing while on active duty...[was] not shown by the evidence of record."

In November 1979, the veteran argued that the high noise level of WWII planes had caused his hearing loss, noting that he had flown over 1200 hours in B-24s.  The Regional Office denied his application to reopen in December 1979, since no new and material evidence had been presented.  The Regional Office letter to the veteran asserted that service medical records "including discharge exam show no def[ective] hearing" in service.

Subsequently, a December 1984 statement in support of claim was submitted from a fellow officer who recalled the veteran's hearing problems in 1944.  Audiology records for the years 1980-1984 were also provided.

In February 1985, the Regional Office again declined to reopen the claim.  This decision was appealed, and the veteran also alleged two earlier clear and unmistakable errors in this connection:


[1] VA erred by withholding vital information in the 1972 claim which influenced me not to appeal[;]


[2] [t]hey erred in the 1979 claim by not preparing a statement of the case as I had filed [an NOD] and by not explaining if I had any further rights to appeal.

The veteran stated that the 1972 Regional Office decision was predicated partly on the August 1972 medical statement, which the VA had withheld from him and mischaracterized in its decision.

The BVA decision in June 1985 omitted reference to the October 1942 audiometric test, although it cited the voice-test results and related a contention from the veteran the no audiometric examinations had been conducted during active duty.  The Board characterized any in-service hearing loss as acute and transitory.  The Board found that failure to provide the veteran with a copy of a private physician's statement did not involve clear and unmistakable error.

In 1988, the veteran submitted three letters he had written to his parents during 1943-1944.  On March 15, 1943, he wrote that his "ears have been hurting ever since I left Blythe and making funny noises like air rushing through them or something[.]  I can't explain the sound."  On March 6, 1944, he stated that his "ears are still ringing from coming down...."  Finally, on December 9, 1944, he reported that a doctor had told him his left ear was busted and that he couldn't fly for a week or so, and that "[r]ight now I can't hear too much, but it hardly even hurts any."

In January 1989, the Regional Office confirmed the denial because these letters were not considered material evidence of service connection for hearing loss.

In May 1989, the veteran submitted a duplicate of the 1942 flight physical which had referred to results of audiometric testing.  The Regional Office found that there was no new and material evidence to reopen, and this decision was later appealed.  In October 1989, a VA examination was conducted which showed bilateral hearing loss beginning at 1500 Hertz.

In his appeal to the BVA, the veteran argued that the "VA has committed clear and unmistakable error in repeatedly ruling that there is no evidence to show that my bilateral hearing loss was present in the service" (emphasis added).  The veteran stated that because the VA obviously knew of the October 1942 audiometric test all along, but did not reveal it or make use of it, prior decisions should be reversed on the basis of clear and unmistakable error.

The BVA again denied the claim in April 1990 based on normal whispered voice testing at separation, lack of new and material evidence, and its assertion that "[t]he evidence still does not show the veteran had a chronic hearing loss during service."  The Board did not discuss the 1942 audiometric findings (the test was merely listed, for the first time, as "EVIDENCE") and did not dispose of the allegations of clear and unmistakable error.  This BVA decision was timely appealed to the Court.

B. Court Analysis of the error issue

"The question before the Court in this case is whether the BVA in 1990 erred in not determining whether the RO had committed 'clear and unmistakable error' in 1972[,]" since a specific contention had been raised by the veteran on appeal to the BVA in 1989.

In 1985, the Board had rejected a different argument, that the VA had withheld vital information and not prepared a Statement of the Case.  It was apparent the BVA had not reviewed the current issue previously (that "the RO in 1972 had committed 'clear and unmistakable error' in failing to consider the 1942 audiometer report), as demonstrated by its summary of the contentions in the 1985 decision.

Since the claim submitted to the BVA in 1989 was not the claim that the BVA had rejected in 1985, it was obliged in 1990 to determine whether or not the RO had committed the newly-claimed error.  Furthermore, its failure to render a decision in this regard had prejudiced the outcome of the case.

The Court found that the Regional Office finding in 1972, that "service records do not indicate defective hearing while on active duty," was undebatably incorrect.  The Court observed that (1) the 1942 audiometer report was certainly then in the record, (2) it was certainly indicative of defective hearing while in service, and (3) a regulation then in effect required consideration of that evidence (38 CFR § 3.303(a)):


Thus, the RO in 1972 either violated the regulation by not considering the audiometer report then in the record or made an erroneous factfinding, or both.  In any event, the RO undebatably committed error....

***


It must next be determined "whether the error was a "clear and unmistakable error" under 38 C.F.R. § 3.105(a); i.e., whether on the full record before the RO in 1972, the evidence establishes manifestly that the correction of the error would have changed the outcome - that is, that service connection would have resulted had the audiometer report been considered.

The Court viewed this issue as one for the Board to decide, and remanded the case to the BVA on that account.

C. The issue of new and material evidence

The appellant had argued that the Board erred in failing to reopen the claim based on new and material evidence.  The Court did not address this question because an award based on clear and unmistakable error might render it moot.  The Court retained jurisdiction in order to facilitate future review of the issue should it become necessary.

D. The Court's conclusion

The case was remanded for BVA readjudication of the claim for clear and unmistakable error in light of the Court's opinion and any additional argument from the appellant.

III. COLLINS V. PRINCIPI

A. Factual background

The appellant was initially awarded benefits as surviving spouse in February 1969.  The evidence then of record included:


(1)  Appellant's statement that she had been married to the veteran from 1948 until his death in 1968, and that she had five children of the marriage.


(2)  Her report that she and the veteran had separated eight years previously due to the veteran's drinking and physical abuse.  [This was a key item of evidence in the Court's view.]


(3)  Her explanation that she had not provided the birth certificate for Patricia because this child, her sixth, had only the Collins' name.  [This was a key item of evidence in the Court's view.]


(4)  Her discussion of her marriage to the veteran and their eventual separation, including a statement that she had lived with no man [as wife] since her marriage. [This was a key item of evidence in the Court's view.]

In May 1978, appellant submitted Patricia's birth certificate, based on a Regional Office request.  The new evidence added to the record included:


(5)  Patricia's birth certificate listing appellant and the veteran as her parents.  [This was redundant evidence in th Court's view.]


(6)  An accompanying letter, in which the appellant indicated that Patricia's biological father was Patrick Johnson, not the veteran.  [This was redundant evidence in the Court's view.]

The Regional Office then determined that Patricia's birth certificate was considered proof that the separation was appellant's fault.  She was asked for evidence that the veteran condoned her actions.  In reply, she provided further evidence which addressed:


(7)  Further details of her relationship with her husband before his death.  [This was redundant evidence in the Court's view.]

In September 1978, the Regional Office held that benefits had been paid based on administrative error, and benefits were then terminated on that account.  Appellant "submitted an NOD and in response the RO sent her a letter explaining in detail why her benefits were discontinued.  She was informed that if she still wished to disagree with the termination of her benefits, she should complete and return an enclosed form.  Appellant did not respond."

She applied to reopen her claim in June 1986, and was asked for new and material evidence indicating that she was without fault in the separation.

She inquired through her Congressman about her claim in November 1988, and again attempted to reopen it in January 1989.  The Regional Office declined to reconsider the matter because she had not submitted new and material evidence.  She disagreed, and the Regional Office then asked whether or not she and Patrick Johnson had ever lived together as husband and wife.  In reply, she stated that:


(8)  She and Patricia's father, Patrick Johnson, had never lived together.  [This was redundant evidence in the Court's view.]

This statement was deemed "new and material" by the Regional Office, and benefits were subsequently resumed from the January 1989 claim.

The appellant later disagreed with the effective date, contending that benefits should have been effective from 1978.  The Regional Office explained that the earliest possible effective date had been in January 1989, based on presentation of new and material evidence subsequently.

When the BVA later reviewed this matter, it found that the November 1978 Regional Office decision had not involved clear and unmistakable error.  The Board did not refer to appellant's 1978 statement, which was consistent with her 1968 statement (that she had never lived with anyone other than the veteran) and had been repeated without change in 1989.  The BVA did allow an earlier effective date based on the informal claim filed in November 1988.  This decision was timely appealed to the Court.

B. Court analysis

The Court noted that the key evidence was the same in 1978 as in 1969.  In addition, the Court noted that the Regional Office conclusion in 1978 (that Patricia's birth, six years after the initial separation, proved the separation was appellant's fault) had "absolutely no basis in the record."  Under these circumstances, "where there was no change in the facts in evidence between 1968, 1978, and 1989, there may well have been 'clear and unmistakable error' in the 1978 reduction.

Since the BVA decision was not accompanied by adequate reasons or bases concerning this issue, the case was remanded for readjudication.

SERVICE ANALYSIS:

From a Regional Office standpoint, it is essential to note that decision makers have no authority to revise determinations on the same evidentiary record or factual basis in the absence of "clear and unmistakable error" (38 CFR § 3.104).  If there is no timely appeal to BVA, and in the absence of new and material evidence permitting reopening of the claim, a prior regional office decision is final unless and until a "clear and unmistakable error" has been officially identified, just as prior BVA decisions may be reviewed under its "obvious error" standard.

In the ordinary course of events, beneficiaries are free to seek de novo review by the Board of Veterans' Appeals of any adverse Regional Office decision, based on any debatable errors of fact or law which may have been committed in that connection (38 CFR § 20.202).  If there is no timely appeal, however, or following an adverse decision by the BVA, the Department's conclusion is final - unless and until a "clear and unmistakable error," or "obvious error", has been officially identified (38 U.S.C. § 7103, 7104. 7105(c); 38 CFR § 3.105(a), 20.1001).

When faced with an argument involving a prior Regional Office decision (one which was not subsumed by a later appellate decision, 38 CFR § 20.1104), it is necessary to determine (1) whether or not a "clear and unmistakable error" has been alleged, and (2) whether a "valid claim" has been submitted in that regard.  A "valid claim" requiring review under 38 CFR § 3.105(a) is one which COULD be allowed based on the provisions of that regulation.

As the Court has pointed out, not all errors will meet the regulatory definition of "clear and unmistakable error."  For this reason, a "valid claim" for review based on "clear and unmistakable error" will meet the following criteria:


(1) The claim specifies the factual or legal errors at issue unambiguously (either explicitly or implicitly);


(2) it asserts more than a disagreement over matters of judgment;


(3) it does not depend upon favorable resolution of any non-adjudicative questions (e.g., about errors of medical diagnosis);


(4) the contentions are limited to the factual record which was before the Department previously;


(5) the arguments are based solely on the law and regulations which existed at the time;


(6) the alleged error is material to the outcome of the claim (i.e., correction of the error will alter the decision).

If any of the above criteria are NOT met, a claimant may be entitled to review by the BVA (if a timely appeal was filed) or Central Office Advisory Review Staff (if the Regional Office differs with the disposition in question), but Regional Office personnel are not authorized to revise the decision in the absence of new and material evidence.

When a clear and unmistakable error has been alleged, which DOES meet the above criteria, the Regional Office is obliged to consider the matter - whether or not a related issue is already on appeal.  Ordinarily, Regional Office consideration will be limited to the specific error(s) claimed by the beneficiary.

When a clear and unmistakable error has been alleged which does NOT meet these criteria, disposition of the case will depend upon other considerations:


(1) For unappealed cases, the beneficiary should be informed that the prior decision is final in the absence of new and material evidence.  The claimant should be advised the Regional Office declines to reconsider the claim based on provisions of 38 CFR § 3.105(a) due to the absence of a "valid claim" under that regulation.  The claimant should be advised about whatever deficiencies exist in the application for review (e.g, a specific error was not alleged, the error involved a matter of judgment, etc.) so that a proper claim may be filed, if desired.  An adverse determination would be subject to review by the BVA on the issue of whether or not a "valid claim of clear and unmistakable error" was filed.


(2) For appealed cases, an explanation of the reasons why a clear-and-unmistakable-error claim was rejected as deficient should be included in the Statement of the Case or Supplemental Statement of the Case.

This analysis applies to cases where a claimant or representative raises a question of "clear and unmistakable error" either explicitly or implicitly.  When there is no explicit or implicit allegation of "clear and unmistakable error," Regional Office personnel have no obligation to develop such an issue.

For example, it may be alleged that a decision was mistaken because certain new evidence was not considered.  This claim is for reconsideration based on the new evidence described.  If an adverse decision is made, the explanation may include a statement about how the claim was interpreted and developed, if there is any doubt in that regard.  Otherwise, it is up to the claimant to raise any clear-and-unmistakable error issue clearly, since a Regional Office decision is considered final and binding unless and until it is reversed.

RECOMMENDED VBA ACTION:

A copy of this assessment document should be provided to field offices.  The Court's decision in this case supersedes any prior holdings, and is to be implemented for cases decided on or after October 6, 1992.  The Service Analysis explains how the Court's instructions should be applied by regional offices at this time.

Provisions of M21-1 should be revised to incorporate this guidance in chapters dealing with appeals (M21-1, Part IV, Chapter 8), Administrative Decisions (Part IV, Chapter 11), and Rating Decisions (Part VI, Chapter 2).

ACTION BY DIRECTOR:


Approved?


 X          
              /S/         
11/27/92

Yes    No
J. Gary Hickman
Date

Practical Exercise

Directions: Complete the following excersises to determins if a CUE or a Difference of opinion exist
Practical Exercise #1:

Scenario #1:
Veteran claims CUE stating that a 70% for PTSD should have been granted instead of the 50%.  In reviewing that claim for CUE and all the evidence in that prior rating, you find the weight of the evidence, both for and against finding CUE, is roughly in equipoise.  You resolve reasonable doubt, and find a CUE granting an increase to 70%.  

Is this decision correct?

 
Scenario #2:

Claim for SC GERD received 5/15/07.  STRs show some stomach pains, heartburn and the use of Tums in service in 1985.  Vet mentioned treatment at the VAMC Hines.  These records were never printed or in the file and RD from 12/05/07 denied service connection since there was no evidence of current disability or link to service. Veteran notified 12/10/07.  Veteran reopens the claim for GERD 1/06/09.  VAMC records printed and show a diagnosis and treatment since 2006.  VAE obtained on 2/05/09 and that opinion links current GERD to the treatment in service.  RVSR calls a CUE on RD 12/05/07 and grants service connection from 05/15/07, the date of the initial claim.     

Should a CUE have been called?  If yes, why? If no, why? 

Scenario #3:

Rating Decision from 5/05/1998 granted schizophrenia, paranoid type, at 100 percent effective 4/01/1996.  A future exam was scheduled.  The future exam was done 01/15/01.  The VAE shows that the vet was still not working but socially he had improved with no hallucinations, no homicidal or suicidal thoughts, going to church activities and was volunteering.  Rating Decision dated 9/12/01 proposed to reduce to 70% with the final reduction to 70% effective 02/01/02 done in RD dated 12/20/01. 

If you get the case to rate for hearing loss and tinnitus on 5/05/05 and can grant HL and tinnitus, what would you do?

Scenario #4:

Rating Decision from 04/15/09 grants hearing loss effective 6/15/08.  The veteran was in combat and awarded CIB.  We obtained a medical opinion that says “it is less likely that the vast majority of hearing loss began in service.  The veteran had occupational noise exposure after service and studies show hearing loss begins shortly after acoustic trauma.  The veteran did not file claim or complaints until 30 years after discharge.”  RD 04/15/09 grants HL citing that “although the opinion and rationale was negative, reasonable doubt was resolved in favor of the veteran.  Taking the overall consideration of procurable evidence and combat exposure, SC is awarded.”  The VA examiner had review of the folder and there was no new evidence submitted after that VA examination.  The issue of PTSD was deferred.  

You have the case to rate the PTSD 10/10/09.  Should you call a CUE and propose to sever service connection for hearing loss based on the fact the RVSR granted even though the medical opinion provide a negative rationale?  

Scenario #5

Original claim for service connection for a left ankle disability was received 7/13/64. Service connection was denied by rating action in September 1964. Rating action of 8/30/95 established service connection for residuals of left ankle fracture at 10% effective 9/17/90, date of reopened claim.  That decision was based on new and material evidence consisting of additional service treatment records.  The additional STRs show that the vet fractured his ankle in service and the evidence show arthritis and pain in the joint. 

Was rating action from 8/30/1995 correct? If so, why? If not, why and what should be done? 
Practical Exercise #2:

Clear and Unmistakable Error versus Difference of Opinion

Practical Exercise

Background analysis:

Billy Bob Veteran served in the United States Army from January 1, 1994, to January 31, 1998.  Following his discharge, he claimed service connection for bilateral hearing loss, tinnitus, and a right knee condition due to service, with the original claim received in April 4, 2007.  DD214, Certificate of Discharge, noted the Veteran’s Military Occupational Specialist (MOS) as Medivac Helicopter Crewman. 

A review of the service treatment records noted complaints of a sprain of the right knee following a physical fitness test, with the diagnosis of right knee sprain provided.  Further noted was the audiological examinations performed in service, to include the exit physical, which noted minor hearing loss.  However, the hearing loss was noted to be within normal limits for VA purposes.  The audiological test report is as follows: right ear - 10dB-500Hz; 5dB-1000Hz; 10dB - 2000Hz; 10dB-3000Hz; and 25dB-4000Hz.  The left ear was noted as follows: 15 dB- 500 Hz; 10dB-1000Hz; 20dB-2000Hz; 15dB-3000Hz; and 20dB- 4000Hz.  Speech recognition was noted as 98 percent in the right ear and 96 percent in the left ear.  There was no complaint or mention of tinnitus or ringing of the ears.

Private medical records dated September 2008, noted complaints of hearing loss since the Veteran’s discharge from service on January 31, 1998, with an audiological test dated November 16, 1998 noting the right ear hearing loss as follows:  20dB - 500Hz; 25dB- 1000Hz; 30dB- 2000Hz; 30dB- 3000Hz; 25dB –4000H.

 The left ear hearing loss was noted as 15dB – 500Hz; 30dB-1000Hz; 25dB-2000Hz; 25dB- 3000Hz; and 45dB- 4000Hz.  Speech discrimination scores were not recorded.  No complaints of tinnitus were noted.  Treatment was noted for the right knee condition in Dec 2006, with the diagnosis provided of a right knee sprain, first degree.

VA examination, dated June 1, 2007, noted the Veteran’s hearing loss as follows:  right ear – 15dB- 500Hz; 15dB- 1000Hz; 20dB- 2000Hz; 15dB- 3000Hz; and 10dB-4000Hz.  Left ear hearing loss was as follows: 15dB-500Hz; 15dB-1000Hz; 15dB-2000Hz; 20dB-3000Hz; and 20dB-4000Hz.  Speech recognition was 92 percent for the right ear and 92 percent for the left ear.  The examiner stated that the Veteran’s complaints of tinnitus at the exam were more likely than not related to the Veteran’s hearing loss, which he further opined was due to the acoustic noise trauma experienced during the Veteran’s period of active duty as a Medivac Helicopter Crewman. 

Orthopedic examination of the right knee revealed a normal gait, no edema, effusion, weakness, tenderness, redness, heat, abnormal movement, guarding, subluxation, locking pain or crepitus. There was normal range of motion (with three repetitive range of motion studies performed) from 0 to 140 degrees with no complaints of pain noted.  Repetitive motion did not alter fatigability, weakness or lack of endurance.  There was no instability noted on the examination and x-rays were negative. The examiner did not provided a diagnosis based on a lack of pathology in which to do so.

Rating Decision, dated August 1, 2007, denied service connection for the right knee condition; tinnitus and hearing loss as not incurred in or aggravated by service.  Notification letter, with VA Form 4107, was sent to Billy Bob Veteran on September 1, 2007.  

Subsequently, Billy Bob Veteran filed a Notice of Disagreement for all three conditions on August 1, 2008, claiming clear and unmistakable error.  Specifically, he stated that the private hearing test revealed hearing loss that should have been service connected.  Since it is within a year of the denial, the Predetermination team has taken it as reconsideration.  You are the RVSR with the claim and must decide:

1) Does a CUE, or a Difference of Opinion exist for any of the conditions claimed?

2) Identify the conditions? 

3) If it is a CUE, what evidence would you use to grant the benefit and what would be the evaluation(s) and the effective date?

4) If this is a Difference of Opinion, what evidence did you use.

FYI:  38 CFR 3.385
Background Analysis:  The Veteran currently has a 20-percent service- connected evaluation for type II diabetes mellitus due to Agent Orange exposure.  He submitted a claim for increase on July 2, 2002, for type II diabetes mellitus and for erectile dysfunction secondary to the diabetes.  Accordingly, he was afforded a compensation and pension examination to evaluate the condition.  VA examinations dated November and December 2002 were reviewed and note that the Veteran’s diabetes remained stable with the Veteran continuing to require insulin and restricted diet.  Examination findings further show that the Veteran was diagnosed with erectile dysfunction as secondary to his service connected type II diabetes mellitus on both occasions.  

Subsequently, Rating Decision, dated January 2, 2003, confirmed and continued the 20percent evaluation for type II diabetes mellitus; granted service connection for erectile dysfunction as secondary to the Veterans service connected type II Diabetes Mellitus diabetes; but did not consider the issue of special monthly compensation (SMC) due to loss of use of a creative organ.  The Veteran’s compensation payment, therefore, does not change.  The next week after receiving his rating decision, the Veteran is at the VAMC and begins a discussion with his buddy, who informs him that he should be getting extra money for the erectile dysfunction and that VA made a mistake.  The Veteran immediately takes out a sheet of paper and dates it January 12, 2003, and states that he is entitled to wants extra money like his buddy, because they both have erectile dysfunction.  The claim is received on your desk, February 2, 2003.  You must determine how to proceed.  After reviewing the evidence select the correct answer.

a. The prior rating decision was correct and no change is needed

b. A clear and unmistakable error was made in the rating decision dated January 2, 2003, and the Veteran is entitled to SMC, retroactive to the date the erectile dysfunction was granted.

This is a new claim and you should now consider SMC.  After all, the Veteran never claimed SMC, he only asked for an increase in his type II diabetes mellitus and erectile dysfunction.
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