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Objectives

· Without the use of references, identify the information needed to determine effective dates, with 85% accuracy. 

· Using the appropriate code of federal regulation (CFR), differentiate categories of claims, with 85% accuracy.

· Using the appropriate code of federal regulation (CFR), differentiate types of claims, with 85% accuracy.

· Using the appropriate code of federal regulation (CFR), determine effective dates, with 85% accuracy.

References

· 38 CFR 3

· 3.114(a) – Effective date of award, Change of law or Department of Veterans Affairs issue
· 3.151 – Claims for Disability benefits
· 3.153 – Claims filed with Social Security
· 3.154 –  Injury due to hospital treatment, etc
· 3.155 – Informal Claims

· 3.156 – New and Material evidence

· 3.157 – Report of examination or hospitalization as claim for increase or to reopen

· 3.340 – Total and permanent total ratings and unemployability
· 3.400(b)(2) – Disability compensation, Disability benefits

· 3.400(c) – Death Benefits

· 3.400(o)(2) – Increases, Disability compensation

· 3.401 – Veterans

· 3.402 – Surviving spouse

· 3.816 – Awards under the Nehmer Court Orders for disability or death caused by a condition presumptively associated with herbicide exposure
· 38 CFR 4 – Rating Schedule

· 38 USC 5110 – Effective dates of awards

· 38 USC 5102 (c) - Application forms furnished upon request; notice to claimants of incomplete applications
· 38 USC 1151 – Benefits for persons disabled by treatment or vocational rehabilitation

· M21-1MR, Part IV, Subpart ii.2.C.11 – Payment under the Nehmer stipulation for disabilities
· RVSR Assistant (RVSR Effective Dates)

· Court Cases

· Fleshman v Brown, CAVC No. 94-902
· Fenderson v West, CAVC No. 96-947
· Smith v Derwinski, CAVC No. 90-1351
· Waddell v Brown, CAVC No. 91-2034

· McCay v Brown, CAVC No. 94-881
· Nehmer v United States, CAVC No. 8606160
· Brokowski v Shinseki, CAVC No. 07-0349
Topic 1: Effective Dates Review

General Rule for Determining Effective Dates

The effective date is the date of receipt of the claim or date entitlement arose; whichever is later, unless otherwise provided.  
Four Questions for Determining Effective Dates

The correct effective date can be determined by answering the following questions:

· What is the issue: service connection, entitlement to pension, or claim for increased evaluation?

· What is the date of receipt of the claim?

· What is the date basic entitlement arose?

· Do any liberalizing laws or other VA issues apply?

Three Issues to Use in Determining Effective Dates

Issue Categories

· Service:  Original or Reopened

· Pension

· Increase

Discussion

Instructions: 

1. Go to:  C&P Website to: Miscellaneous/Publications/38 CFR. 

2.  Click in the table on Site Search for 38 CFR Part 3, under Fast Find.

3.  Input 3.400. 

This regulation provides two categories and several types of claims that raters may encounter. 

Topic 2: Categories and Types of Claims

Categories of Claims

· Formal claims: the claim is submitted on the prescribed form 

· Original– VA Form 21-526
· Subsequent– VA Form 21-4138 or any other  document received from the beneficiary or his/her authorized representative

· Informal claims:

· Original - A claim is made for benefits, but it lacks a substantially complete application.

· Subsequent – Any action from a claimant, his or her authorized representative, a Member of Congress, or someone acting as next friend of a claimant who is not sui juris, indicating an intent to apply for one or more benefits.

Please note the Brokowski requirement is applicable to claims to reopen and for increased evaluations.  However, in the context of an original disability compensation claim, if an informal claim only contains a general indication of seeking entitlement to compensation benefits and the claimant completes a formal application for benefits, which identifies the nature of the disability for which benefits are sought, within a year from the date that a formal application is sent to the claimant, the date of the informal claim with a general request for compensation benefits may be established as the effective date of entitlement in the event that compensation benefits are granted.  See 38 U.S.C. 5102(c)
Examples:

(1) The veteran provides an informal claim stating his intent to obtain service connection.  Upon receipt of his informal claim, we send him an “Informal claim Letter” letting him know that he has one year to finalize his claim.  The Veteran sends in his 21-526 within in the year.  What is the effective date? 
(2) The veteran provides an informal claim with notation of 2 generalized contention.  Upon receipt of his informal claim, we send him an “Informal claim Letter” letting him know that he has one year to finalize his claim.  The Veteran sends in his 21-526 within the year.  Upon receipt of his 21-526, it is noted that he has provided information about the two generalized conditions and one additional contention.  Upon the decision to grant, do we only provide the effective date of the informal claim to the 2 conditions noted earlier or does it apply to all three conditions? 
Types of Claims 

Service Connection

· Direct service connection: The day after separation from service, or date entitlement arose, if the claim is received within one year of separation from service; otherwise, the general rule applies.
· Presumptive service connection: The date entitlement arose, if the claim is received within one year of separation from service; otherwise, the general rule applies.
· Secondary service connection: Most claims occur after one year, but if it is received within one year of separation from active duty, rules governing direct service connection will apply. Note: if the claim is received more than one year from discharge, the effective date will be the date received. 
· Aggravation: The day after separation from service, or date entitlement arose, if the claim is received within one year of separation from service; otherwise, the general rule applies.
Disability Claims

· Total Disability based on Individual Unemployability: Total disability based on individual unemployability is governed by increased rating procedures. When determining the date of entitlement, the RVSR must consider the date the Veteran last worked, in addition to the date of the medical evidence showing disability eligibility. 

· Temporary Total Disability Rating: The effective date for temporary total disability rating, if due to hospitalization, is generally the date of hospital admission.

The effective date for temporary total disability rating due to convalescence is generally:

· Date of the hospital discharge (if following a 4.29 rating)

· Date of hospital admission (if less than 21 days), or

· Date of outpatient surgery

Pension Claims

For pension claims filed after October 1984, the effective date is the date of receipt of claim. 
In this example, the award may be effective from the date of receipt of the claim or the date entitlement arose, whichever is advantageous to the Veteran:

A Veteran claims retroactive benefits within one year of entitlement, and shows that a disability prevented him/her from filing a claim for at least the first 30 days after becoming incapacitated. The Veteran must specifically request retroactive benefits.

· Aid and Attendance (Veterans): Aid and Attendance claims are based on compensation (SMC).  The effective date is the same as for increased rating decisions, except that benefits can be awarded on the basis of retroactive compensation benefits.
· When based on pension (SMP): generally, the effective date is the date of receipt of the claim or the date entitlement arose, whichever is later. 

Note: Benefits can be awarded on the basis of retroactive pension benefits.

Death Claims

· Death Benefits: An application filed on a jointly prescribed form for Social Security Administration (SSA) death benefits will be considered a claim for VA death benefits.  The date received by the SSA will be considered as the date of receipt for VA purposes.
· Effective dates for service connection for death or dependency and indemnity compensation (DIC) are the first day of the month in which the Veteran died, if the claim is received within one year of the date of death (§3.400(c)(2)).
· Dependency and Indemnity Compensation (DIC):
· Deaths prior to January 1, 1957 (§3.702). Date of receipt of election.

· Child: First day of the month in which entitlement arose if claim is received within 1 year after the date of entitlement; otherwise, date of receipt of claim.
· Deaths on or after May 1, 1957 (in-service waiver cases) (§§3.5(b)(3) and 3.702). Date of receipt of election. (See §3.114(a))
· Death pension: Effective date for non-service connect death after service which includes death pension is as follows:
· For awards based on claims received prior to October 1, 1984, or on or after December 10, 2004, first day of the month in which the veteran's death occurred if claim is received within one year after the date of death; otherwise, date of receipt of claim. 

· For awards based on claims received between October 1, 1984, and December 9, 2004, first day of the month in which the veteran's death occurred if claim is received within 45 days after the date of death; otherwise, date of receipt of claim. 
· Surviving spouse Aid and Attendance: The date of receipt of the claim or the date entitlement arose; whichever is later. However, aid and attendance or housebound shall be awarded for any part of the retroactive period for which entitlement is established. Housebound benefits may be awarded during hospitalization at Department of Veterans Affairs expense.
Subsequent Claims

· New and Material Evidence: When new evidence is received after a 12 month period following a rating decision, the effective date is the date of receipt of the application to reopen the claim, or the date entitlement arose, whichever is later.

If new evidence is received within an appeal period and service-connection is granted the date of the original claim (as though the prior rating decision never existed), is the effective date.

· Reopened Claims: The effective date for reopened claims that are service-connected is the date of receipt of claim or the date entitlement arose, whichever is later. 

· Clear and Unmistakable Error: The date payable for a new decision is the same as the date of entitlement of the reversed decision. 
Other Types of Claims

· Claim for benefits under 38 U.S.C. 1151: the provisions are based on the date of injury or aggravation if the claim is received within one year of the incident; otherwise, the date of receipt of the claim.
· Claims for Increased Evaluation:

The effective date of a claim for increase is noted to be the earliest date as of which it is factually ascertainable that an increase in a disability has occurred if the claim is received within 1 year from such date; otherwise, it will be the date of receipt of the claim. 
38 CFR 3.400(o)(2).
	Example 1: A veteran claims increased evaluation for s-c bilateral hearing loss on November 3, 2011. He did not identify any treatment reports/records. A VA examination was conducted on February 2, 2012 and showed increased hearing loss.       

 

Answer:  November 3, 2011, the date of receipt of claim




Example 2:  The veteran is service-connected for a low back disability which is evaluated as 10 percent disabling. VA receives a claim for an increased evaluation on November 12, 2013. The veteran submitted private treatment reports along with his claim for increase showing treatment for the claimed condition back in April 2013.  You decide to grant a 20 percent evaluation based on a private treatment report dated April 14, 2013.

Answer:  April 14, 2013, the date of the private treatment report because the claim was received within 1 year.
Example 3: The veteran is service-connected for atherosclerotic heart disease which is evaluated as 30 percent disabling. The VA receives a claim for an increased evaluation on April 7, 2012. The veteran also submits private treatment records from February 2011 with his claim.  You decide to grant a 60 percent evaluation based on private treatment records dated February 18, 2011.
Answer:  April 7, 2012, the date the claim was received because the medical evidence provided was not received within 1 year from the date of the private treatment report (the earliest date increased disability is shown).
Note: Acceptance of a report of examination or treatment as a claim for increase or to reopen is subject to the requirements of §3.114 with respect to action on Department of Veterans Affairs initiative, or at the request of the claimant, and the payment of retroactive benefits from the date of the report, or for a period of 1 year prior to the date of receipt of the report. (38 CFR 3.157).  

· Liberalizing law or VA issue: 

If VA initiates the review of a claim within 1 year from the effective date of the law or VA issue, or at the request of a claimant received within 1 year from that date, benefits may be authorized from the effective date of the law or VA issue. 

If a claim is reviewed on the initiative of VA more than 1 year after the effective date of the law or VA issue, benefits may be authorized for a period of 1 year prior to the date of administrative determination of entitlement. 

If a claim is reviewed at the request of the claimant more than 1 year after the effective date of the law or VA issue, benefits may be authorized for a period of 1 year prior to the date of receipt of such request.

Note:  Agent Orange, ALS and Parkinson’s disease are examples of issues that liberalizing laws have affected.   

· Additional Federal Records:  If additional Federal records are received that have not been reviewed at any time prior, the effective date for any rating action would be as follows: 

The date of the receipt of records if within a one year period following grant or denial of the original decision.

Note: If additional service department records are received following the original rating decision, they will be reviewed.  If new service department records are obtained and granting is based on them, the effective date will be the same as would have been assigned if the records had been received at the time of the rating:

 If the claim was received on 1/3/00, SC was denied on 4/2/00 and new STRs came in 5/1/08, the 1/3/00 date would be used to grant, assuming claimant had been discharged for more than one year.  This includes declassified records, even if those records were classified at the time of the original claim.  The effective date rules in 3.156(c) do NOT pertain to records that VA could not have obtained at the time it decided the claim because the records did not exist at the time.  Additionally, records that VA could not obtain because the claimant failed to provide sufficient information for VA to obtain them, including records from the service department, the Joint Services Records Research Center (JSRRC), or from any other official source do not trigger the effective date rule in 3.156(c).

· Reductions in evaluations:  When a reduction is warranted, a rating proposing the reduction and due process must be given to the Veteran.  Following proper notification and due process, a rating with the final reduction should be prepared.  When taking a final reduction on a disability, the effective date for rating and RBA2000 purposes in the first day of the month following 60 days from the date of the rating decision in which the final reduction is made.

For example: If a rating decision dated February 15, 2010 is taking the final reduction for a left ankle, the effective date entered into RBA2000 would be May 1, 2010.

Practical Exercise

Read the following scenarios and answer the questions.

Scenario 1:

The Veteran served 20 years in the Army, retiring on January 30, 2008. He suffered a massive coronary on October 29, 2008 and died. The Veteran’s spouse submitted a claim for Dependency and Indemnity Compensation (DIC) in November 2008, and was denied for failure to prosecute. The spouse again submits a claim for DIC on September 2, 2009. She is granted DIC benefits.

What is the effective date of this award? What else is she entitled to, and from what date?

Scenario 2:

A service connected Veteran was being examined on May 3, 2009 for his left knee condition and made a statement to the doctor describing left hip pain when his knee condition was flaring and causing him to walk strangely. In the examination report, the physician noted the comment and provided that the left hip condition most likely was caused by his left knee condition. The rating board took their action on May 27, 2009 concerning the knee and ignored the comment from the physician.

On December 1, 2009, six months after receiving the rating decision, the Veteran claims service connection of the left hip as secondary to the left knee condition.   

What type of claim is this? If this claim would be adjudicated, what is the effective date?

Scenario 3:

The Veteran claimed service connection for diabetes mellitus type 2 due to service in Vietnam. Vietnam service is verified. The Regional Office (RO) received his claim on May 1, 2005, with a report from his private physician noting he was a type 2 diabetic, with initial diagnosis of December 25, 2000. Service connection for the diabetes mellitus type 2 at 20% disabling with noncompensable peripheral neuropathy of the lower extremities is granted.

What is the effective date of the rating? Why?

Scenario 4:

The Veteran claimed service connection for amyotrophic lateral sclerosis in June 1986, with private treatment records indicating a diagnosis of amyotrophic lateral sclerosis in May 1986. He was denied service connection. He reopened his claim on November 1, 2008. Service connection was granted.

What is the effective date of the grant? Why?

Scenario 5:
The Veteran claims an increase in his 10% service connected right knee condition under DC 5257, with the claim received on January 22, 2001. He attached private medical evidence showing severe instability of the right knee as of July 14, 2000. VA examination, dated April 5, 2001, noted the right knee had gotten worse and confirmed severe instability. Rating decision, dated May 6, 2001, granted an increased evaluation of 30 percent, effective January 22, 2001.  

Is this the correct effective date? Under what section of 38 CFR 3 would you find guidance?
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