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Recognizing the Need for Evidence

VA’s Responsibility

In claims for disability compensation, VA has the responsibility to assist the claimant by providing a medical opinion or examination when the opinion or examination is necessary to make a decision on the claim.  

RVSR’s Responsibility 

The RVSR is responsible for reviewing the evidence, including;

· recognizing the need for evidence in relation to a claim, and

· determining the:

· Admissibility of the evidence

· Weight to afford evidence

· Need for additional evidence

· Need for physical evidence

It is the responsibility of the RVSR to interpret reports of examination in the light of the whole recorded history, reconciling the various reports into a consistent picture so that the current rating may accurately reflect the elements of disability present. 

Recognizing the Need for Evidence

A VA examination is necessary if, after the development of all other relevant evidence, the record does not contain sufficient competent medical evidence to decide the claim but:

                         a) the record contains competent evidence of a                       

                             current diagnosed disability or persistent or   

                             recurrent symptoms of disability 

                         b) the record establishes that the veteran suffered 

                             an event, injury, or disease in service

                         c) the record indicates that the claimed disability 

                             or symptoms may be associated with the in-service 

                             event, injury, or disease.

A Veteran is competent to describe symptoms of the disability that he/she is experiencing, such as pain in the knee, but, since the Veteran ordinarily lacks medical training and experience, he/she would not be competent to diagnose the underlying disability, such as patellofemoral syndrome.  

Determine Admissibility of Evidence

Admissibility

When determining the admissibility of evidence, the RVSR should accept evidence at face value unless the evidence is called into question by other evidence of record or sound medical or legal principles.

Accepting Evidence

The RVSR must assess both the credibility and probative value of evidence before weighing it, in order to arrive at a decision.

· Credibility; evidence that is inherently believable or 

      has been received from a competent source.

· Probative Value; evidence that is relevant to the issue 

      in question and has sufficient weight, either by itself 

     or in combination with other evidence, to persuade the 

     decision-maker about a fact.

In regard to medical evidence, it is the responsibility of the RVSR to interpret exam reports on the basis of the whole recorded history of the Veteran; reconciling various medical evidence into a consistent picture that more accurately reflects the present disability.  

Please note: If a diagnosis is not supported by the findings on the examination report or if   the report does not contain sufficient detail, the RVSR must return the report as inadequate for evaluation purposes.

A statement can be accepted from any physician for rating purposes if it;

1) is otherwise adequate for rating purposes

2) includes clinical manifestations and substantiation of diagnosis by diagnostic techniques, such as;

· Pathological studies

· X-rays

· Laboratory tests

3) is recent enough to adequately evaluate the current state of the claimant’s disability

Rejecting Medical Evidence

The RVSR may not rely upon his or her own unsubstantiated medical conclusions to reject expert medical evidence provided by the claimant.

Unless the historical facts upon which a medical conclusion is based are uncertain or invalid, the RVSR should only reject medical evidence on the basis of other medical evidence.

          Reference: For more information on the basis for rejecting

          medical evidence, see;

· M21-1MR, Part III.iv.5.5.d

· 
Shipwash v. Brown
, 8 Vet. App. 218, (1995), and 

· Colvin v. Derwinski, Vet. App. 175 (1990). 

Determining Weight to Afford Medical Evidence

RVSRs must weigh the evidence by assessing its credibility and probative value in regard to the pending issue or issues. The RVSR must not assign weight unjustly or arbitrarily.  The following are questions to ask yourself when weighing medical evidence;

Did the evidence originate in service or around the same time as service?

·  Is the medical opinion supported by clinical data?

·  How detailed is the opinion?

·  Is the opinion based on personal knowledge or on 

             history provided by another person? 

Court Decisions of interest regarding weight assigned to private medical evidence:

· Winsett v. West (1998).  “It is axiomatic that while the Board is not required to accept the proffered medical opinion supporting a claim, it must ‘provide a medical basis other than its own unsubstantiated conclusions to support its ultimate decision.’ In Winsett, the Court found that BVA’s reliance upon the opinion of a specialist, over a general practitioner, provided a plausible basis for the decision.

· Curtis v. Brown (1995). Where the BVA did not discuss the opinion of the Veteran’s treating physician, the Court held that the position of the VA was not “substantially justified.” 

· In cases involving multiple medical opinions, each medical opinion should be examined, analyzed and discussed for corroborative value, and should not be dismissed as merely “cumulative.”  Wray v. Brown (1995)
· It was acceptable to rely upon a VA physician’s opinion over the opinion of a private examiner because the VA examiner saw the claims file, and the private physician relied on a history provided by the Veteran, that conflicted with the service medical records.  Owens v. Brown (1995) and Evans v. West (1998)
Every element in any way affecting the probative value must be thoroughly and conscientiously studied by the rating specialist in light of the established policies of the VA in order for decisions to be equitable and just in accordance with the law.

mEDICAL OPINIONS

When an examination alone is not sufficient

An examination alone will not provide the information you need to rate the claim and a medical opinion is required when you need to:

· know the cause or origin (etiology) of a disability
· reconcile different diagnoses

· know if there is a relationship between two conditions (nexus)
· determine whether a disability is causing some functional impairment
· know whether a service connected disability aggravated a non-service connected condition (Allen v. Brown, 7 Vet App. 439, 448 (1993)) determine the extent to which service-connected disabilities affect the individual’s ability to perform physical and non-physical tasks to be employable
Weighing Physicians Opinion 

Greater weight may be placed on one physician’s opinion than another’s, depending on several factors, such as;

· the specialty of the physician

· the reasoning employed by the physician, and

· the extent to which the physician reviewed prior clinical records and other evidence

An opinion may be discounted only if it materially relies on a layperson's unsupported history as the premise for the opinion.

Note: Treating physician records regarding an issue must always be analyzed and discussed like all other evidence.

Reference: For more information on discounting opinions based on unsupported history, see:
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Wood v. Derwinski, 1 Vet. App. 190 (1990) (Submitted December 12, 1990Decided March 28, 1991)

Additional Evidence

Further development may be needed if the evidence is questionable or conflicting.  In the presence of questionable, conflicting, or missing evidence, RVSRs should direct further development to reconcile the disparity.
Determine the Need for VA Examination

When to request a VA examination

Basic criteria for requesting VA examinations include;

· Original or new claims for service connection for veterans discharged less than 1 year from military service, or

· Benefits Delivery at Discharge (BDD) claims; order

· General Medical Exam

· Any appropriate specialist exams

For original or new claims for service connection for veterans discharged less than 1 year from military service, exams should be ordered on an issue-by-issue basis when all three of the below criteria are met:

1) current disability

2) in-service event

3) nexus or link

For claims for increased evaluations, order exams if there is;

1) evidence of increased disability, or 

2) the veteran provides a statement that his condition is worse.

For reopened claims, order exams when new and material evidence is received, if it is sufficient to support the existence of chronic disability, but is inadequate for rating all of the claimed and noted disabilities.

During appeal periods, order exams when review indicates existing medical evidence fails to meet VCAA standard of sufficiency or when additional evidence establishes a new basis for examination.

VA Examination Request

Department of Veterans Affairs (VA) examination request are submitted to;

· VA Medical Center (VAMC) in whose primary service area the veteran resides

· VA Medical Center that is able to conduct the type of examination requested, or

· Designated contracted provider

When a VA examination should not be requested

VA examinations should generally not be requested for the following;

· Pre-Stabilization ratings

· Recent traumatic worsening and/or surgical procedures

· Active cancer

· Recent medical evidence that is sufficient to grant an increase

· Exam thresholds outlined in 38 CFR 3.159(c) (4) are not met

When to send the claims folder

The claims folder must be sent for the examiner’s review in any case involving a:

· Mental Disorder/PTSD examination

· Traumatic Brain Injury examination

· Request for a formal medical opinion, or

· Board of Veterans’ Appeals remand

Please note:  Additional local agreements may exist between RO leadership and certain VAMCs.

Practice Exercise

Joseph Smith, a World War II veteran, submitted a VA Form 21-4138 claiming that his seizure disorder was a result of his service-connected (SC) head injury.  He provided a statement from his primary care physician that stated the Veteran's seizure disorder was secondary to his service-connected (SC) head injury.  

Is a VA examination needed? Why or why not?

The Veteran also submitted additional medical evidence from a private cardiologist that stated the Veteran’s vascular condition may be causing his seizure disorder.

Is a medical opinion needed?  Why or why not?

Review Exercise

1.  What types of claims specifically need VA examinations requested?

2.  RVSRs should accept medical evidence at face value unless what?

3.  Before weighing medical evidence, in order to arrive at a decision, RVSR should do what?

4.  Explain the definition of credibility and probative value?

5.  When should an RVSR reject medical evidence?

6.  In regard to medical evidence, in your own words, what is the responsibility of an RVSR?

7.  Statements from non-VA physicians may be used for rating purposes if they meet  

what three requirements?

8.  List three situations when a medical opinion is required?

9.  When weighing several physician opinions, greater weight is given depending on several factors.  Name three.

10. When should an RVSR direct additional development?

11.  Name three situations when a VA exam should not be requested.

12.  In what cases should the claims folder always be sent for the examiners review?
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