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	PREREQUISITE TRAINING
	Prior to this training, you should have completed the RVSR Challenge course and/or have reached the Intermediate Level.  You may also want to complete the Vietnam War Primer Lesson, as well as the VSR Herbicide Claims Development Lesson plan that is listed on the C&P Training Website.   

	PURPOSE & OBJECTIVES        OF LESSON
	The purpose of this lesson is to provide you an overview of Agent Orange claims, which will equip you with the ability to quickly identify a ready to rate Agent Orange claim and associated presumptive conditions.

At the conclusion of this lesson you will:

· identity important terms associated with Agent Orange

· define the term ‘Agent Orange’

· explain the history associated with the herbicide Agent Orange 

· identify the evidence required to verify service in Vietnam

· discuss exposure to Agent Orange outside of Vietnam

· identify the evidence required to establish exposure to Agent Orange outside of Vietnam

· restate the law that allows the Department of Veteran Affairs to compensate Veterans with disabilities resulting from Agent Orange exposure

· identify the twelve presumptive conditions associated with herbicide exposure

· identify the three new presumptive conditions associated with herbicide exposure that were added October 13, 2009

· identify the laws that authorize monetary and other benefits to children of Vietnam Veterans, which have resulted in spina bifida and other birth defects

	Time Required
	2 hours

	Instructional Method
	Participatory discussion and practical exercise
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	references


· 38 CFR 3.307 - Presumptive service connection for chronic, tropical or prisoner-of-war related disease, or disease associated with exposure to certain herbicide agents; wartime and service on or after January 1, 1947. 
· 38 CFR 3.309e – Diseases associated with exposure to certain herbicide agents
· 38 CFR 3.313 - Claims based on service in Vietnam
· 38 CFR 3.814 - Monetary allowance under 38 U.S.C. chapter 18 for an individual suffering from spina bifida whose biological father or mother is or was a Vietnam veteran.
· 38 CFR 3.815 - Monetary allowance under 38 U.S.C. chapter 18 for an individual with disability from covered birth defects whose biological mother is or was a Vietnam veteran; identification of covered birth defects.
· 38 CFR 3.816 Awards under the Nehmer Court Orders for disability or death caused by a condition presumptively associated with herbicide exposure.
· M21-1MR, Part III, Subpart iv, 4.F.22 – Diabetes MellitusM21-1MR, Part IV, Subpart ii, 1.H.28.c - Developing Claims Based on Herbicide Exposure in the Republic of Vietnam (RVN) – considering length of service in the RVN
· M21-1MR, Part IV, Subpart ii, 2, C.10 – Service connection for disabilities resulting from exposure to herbicide or based on service in RVN.
· 38 CFR 4 – Rating Schedule
· FL08-32 – Agent Orange Outreach LetterFL09-20 – Developing for Evidence of Herbicide exposure in Haas-Related Claims from Veterans with Thailand Service during the Vietnam Era
· FL09-27 - Final rule: Presumptive Service Connection for AL Amyloidosis
· FL09-43 - Review of Claims Files for Potential Entitlement to Service Connection for AL Amyloidosis
· FL09-50 - Procedures for handling disability claims based on herbicide exposure for hairy cell and other B-cell leukemias, Parkinson’s disease, and ischemic heart disease.
· TL00-06, Diabetes mellitus and its complications
· Court Cases: Nehmer v US; Haas v Peake; Haas v Shinseki 
	Important Terminolgy


An RVSR ability to quickly review and evaluate evidence helps to improve there rating skills.  Therefore the ability to identify and understand key term associated with an Agent Orange Claim is an important to the review process.

· DMZ – demilitarized zone

· 2, 4-D – dichlorophenoxyacetic acid

· 2,4, 5-T – dichlorophenoxyacetic acid

· Dioxin – a class of chemical contaminates (2,3,7,8-tetrachlorodibenzo-para-dioxin (TCDD))

· Brown Waters – refers to the inland waterways (canals, rivers, etc) patrolled with small gunboats and patrol boats where Navy Veterans served.
· Blue Waters –refers to the waters off Vietnam, where Navy Veterans served during the Vietnam War- service in the waters near the shore of Vietnam, without regard to actual visitation on land in the Republic of Vietnam (also for the Air Force 
· Operation Ranch Hand – the military code name for the spraying of herbicides from U.S. Air Force aircraft in Southeast Asia from 1962 through 1971.

· Mechanized (Mech) infantry  - infantry equipped with armored personnel carriers (APCs), or infantry fighting vehicles (IFVs) for transport and combat 

	What exactly is Agent Orange?


Part of the United States’ strategy in Vietnam was to conduct an herbicide program to remove foliage-providing cover for the enemy. Although other herbicides were used, Agent Orange was the most widely used of the herbicide combinations sprayed, thus Agent Orange is use to generically describe all herbicide used in Vietnam.

Agent Orange is a general-purpose herbicide meaning that it doesn’t differentiate between plant -life. Many Herbicides are created so that when they are applied they don’t harm crops, but kill weeds and other unwanted plant life. When Agent Orange is sprayed all plant-life defoliates in about three to six weeks and it persists doing that for about 7 to 12 months. 

The various chemicals were labeled by color-coded stripes on the 55-gallon barrels in which they were stored. It was an arsenal of herbicides known by the colors of the rainbow, including Agent Blue (which contained arsenic), Agent White, Agent Purple, and the lethal combination of 2,4-D and 2,4,5-T, Agent Orange.

The name "Agent Orange" came from the orange identifying stripe around the barrel and was the blend that was used the most.
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Agent Orange was sprayed from low-flying aircraft, such as helicopters or the C-123 Provider, as seen below.
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	Historcal Overview


	                             VIETNAM
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The country Vietnam is shaped like an elongated S, and covers a surface area of 128,000 square miles.  China lies to the north, Laos and Cambodia to the west, and the South China Sea to the east.

	Where and when was Agent Orange used in Vietnam


Herbicides were shipped to and used in Vietnam between January 1961 and 1971.  Of the herbicide uses, Agent Orange accounted for over most of the herbicide sprayed in Vietnam.  Accordingly, between January 1961 and 1971, the U.S. military sprayed more than 19 million gallons of herbicides in South Vietnam for defoliation and crop destruction (Operation Ranch Hand). They used several types and combinations of chemicals, identified by the color of the stripe on the storage drums (Agent Blue, Agent White and Agent Purple). 

Some of the herbicides used in the early years between 1962 to1967 contained greater concentrations of dioxin.  The total area sprayed however was small, less than 7 percent of the total acreage sprayed during the Vietnam conflict.  Nonetheless, the most common used herbicide was Agent Orange, which was sprayed from January 1965 to April 1970. 

Rapid increase in the annual number of acres sprayed occurred from 1962 to 1967.  During this time more than 19 million gallons of herbicides were sprayed over 6 million acres, some of which were sprayed more than once.

 Spraying occurred in all 4 military zones of Vietnam. Heavily sprayed areas included inland forests near the demarcation zone; inland forests at the junction of the borders of Cambodia, Laos, and South Vietnam; inland forests north and northwest of Saigon; mangrove forests on the southernmost peninsula of Vietnam; and mangrove forests along major shipping channels southeast of Saigon.
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	Proof of service in Vietnam


(Service in the Republic of Vietnam (RVN) includes service from January 9, 1962 to May 7, 1975)
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‘Served in Vietnam requires that a service member have at some point set foot within the land boarders of Vietnam.  A term which has come to be know as ‘boots on ground.’
In accordance with 38 CFR 3.313 ‘Service in Vietnam’ includes service in the waters offshore, or service in other locations if the conditions of service involved duty or visitation in Vietnam.  

NOTE:  A veteran who does not meet the requirements of service in the Republic of Vietnam for application of the presumption of exposure to herbicides may still establish presumptive service connection for a disease associated with exposure to herbicide agents, if the Veteran can establish that he or she was actually exposed to such agents in service.

For such a claim, VA requires that Veterans who served outside Vietnam, and have a disease that is not on the list of diseases that VA recognizes as being associated with herbicide exposure (§3.309(e)), VA requires the standard type of evidence for a service connection claim:

· competent medical evidence of a current disability;

· competent evidence of herbicide exposure during military service; and 

· competent medical evidence that the herbicide exposure caused or contributed to the current disability.

VA has interpreted the phrase ’boots on ground’ to mean that the veteran’s service must have involved “duty or visitation” in Vietnam in order for the veteran to be entitled to statutory presumption of service connection.

	Quick Confirmation of Service in Vietnam


DD Form 214 has an entry entitled “Foreign and/or Sea Service” under the section “Statement of Service” (usually block 22) that sometimes will show “Vietnam” (notations on the DD Form 214 such as “Southeast Asia”, “Indochina” or “United States Army Pacific Command” (USAPAC) denote that Vietnam service is possible but could refer to service in Thailand, Guam, Okinawa, etc.  Therefore, verification is still required.
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· DD Form 214 has a section entitled “Remarks” (usually block 30) that sometimes will show “Vietnam or VN service Date to Date

· DA 20 or equivalent will show dates of service in Vietnam

· Service Medical Records will sometimes show “RVN” or a location in Vietnam for place or medical or dental treatment received while in Vietnam.

	                       Confirmation of service in Vietnam using the Vietnam Service Medal


Service in Vietnam will not automatically be conceded for veteran who received the Vietnam Service or Campaign Medals  (Veterans who were awarded a Vietnam Service Medal, but did not set foot in Vietnam, are not entitled to service connection for conditions related to Agent Orange on a presumptive basis).

	APO Addresses in Republic of Vietnam


In Haas related claims, or any other claim where the veteran seeks to establish setting foot on the ground in Vietnam, regional offices should use all available resources to assist the veteran.  One valuable resource is the listing of Army Post Office (APO) address numbers for the Asian Pacific Theater during the Vietnam era.  This list contains APO numbers for all major Army and Air Force bases in Asia, including Vietnam, Korea, Thailand, Japan, Taiwan, Okinawa, Guam, and the Philippines.  If an APO number is written or stamped in personnel or medical records, this is official evidence of the veteran’s presence at that location.  This evidence is valuable in claims based on Agent Orange exposure because it can show Vietnam in-country service or medical treatment.  
The APO listing is available on the C&P Service Intranet website under the Stressor Verification Site.  To access the listing, open the General Information folder and click on “General 1942-2002 APO-FPO Files.”  This is a large PDF file and will take several minutes to download.  The Asian Pacific Theater APO section is located on pages 4999 through 5005.  It is advisable to print the listing and save it for further reference.  Each APO number is shown along with the location it identifies and the previous number that it replaced.  When successive locations were identified with the same APO number, the dates of use at each location are specified.  The close out date (CO) is also specified.
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The following APO’s have been verified by the Military Postal Service Agency (MPSA) as having been used for delivery to Vietnam.

 

	15
	27
	38
	40
	91
	95
	96
	97

	137
	143
	157
	158
	299
	300
	307
	96495

	96496
	96499
	96208
	96214
	96215
	96216
	96217
	96219

	96221
	96222
	96223
	96225
	96226
	96227
	96228
	96230

	96234
	96236
	96238
	96240
	96243
	96250
	96256
	96257

	96258
	96260
	96262
	96265
	96266
	96268
	96269
	96278

	96279
	96289
	96291
	96294
	96295
	96296
	96297
	96307

	96308
	96309
	96312
	96314
	96316
	96317
	96318
	96320

	96321
	96322
	96325
	96326
	96327
	96332
	96337
	96345

	96347
	96348
	96349
	96350
	96353
	96355
	96357
	96359

	96361
	96362
	96363
	96368
	96370
	96371
	96372
	96373

	96374
	96375
	96376
	96377
	96379
	96381
	96383
	96384

	96385
	96388
	96393
	96392
	96395
	96398
	96494
	96399

	96402
	96477
	96485
	96490
	96491
	96492
	96493
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MPSA was created in 1980 and date prior to its creation was maintained by the individual services.  The data received by MPSA from the branches was not always complete; therefore, additional addresses may exist.   Military Postal History Society, a private organization, as being located in Vietnam, has identified the following Navy addresses.  These addresses cannot by verified by MPSA, however, MPSA cannot state that they were not in Vietnam.  These will most likely appear as FPO (Fleet Post Office) or “Navy Br.”, rather than APO.

 

	150
	955
	17041
	17090
	17095     17115
	
	

	
	96220
	
	
	
	
	

	96621
	96622
	96623
	96624
	96625
	96626
	96627

	96628
	96629
	96638
	96639
	96641
	96647
	96648

	96694
	96695
	96696
	
	
	
	


	Summary (proof of service in Vietnam)


Remember veterans can establish proof of service in Vietnam if they were:

· on land in the RVN or the inland waterways of RVN, or

· on the waters offshore of the RVN, IF the conditions of service involved duty or visitation on the ground in the RVN (This means the veteran’s ship actually went into port and he/she disembarked.), or

· other locations, IF the conditions of service involved duty or visitation on the ground in the RVN (ex:  The veteran’s aircraft landed in the RVN.)   M21-1MR, Part IV, Subpart ii, 1.H.28.a..

 

There is no requirement for a specified length of service, duty, or visitation in the RVN under 38 CFR 3.307(a)(6)(iii).
Rationale: Even a few hours in the RVN during the Vietnam era may be sufficient to establish service connection for subsequently developed diseases based on a presumption of exposure to herbicides.  M21-1MR, Part IV, Subpart ii, 1.H.28.c.
	Brown Water Navy


Brown water navy is a term that originated in the United States Navy, referring to the small gunboats and patrol boats used in rivers. The brown-water navy is generally defined as one with patrol boats operating in rivers, lakes, and littoral regions to carry out military operations. The term is used in contrast to the terms blue-water navy’. At one time, it was common to refer to all non blue-water navies as "brown-water navies". 

On 18 December 1965, for the first time since the US Civil War, the US Navy formalized the new brown-water Navy in Vietnam.  Its primary mission would be to interdict enemy re-supply, and any unauthorized contraband which might contribute to the enemy's war effort.  In the beginning, the brown-water navy patrolled the inland waterways, primarily with South Vietnamese river craft (RAG—River Assault Groups).  The brown-water navy was largely successful in its tactics to combat infiltration and weapons smuggling during its existence between 1965 and 1970. The units were formalized in January 1967 with the 2nd Brigade, 9th Infantry Division arriving under the command of Major General William Fulton.

NOTE:  For the purpose of establishing exposure to Agent Orange – Veterans that can show that they patrolled the Brown-water areas, during the period of service beginning on January 9, 1962, and ending on May 7, 1975 exposure is conceded.  
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	Blue Water Navy


The term blue water navy is used to describe those veterans from the US Navy, Coast Guard, Marine Corps, Air Force and Merchant Marines who served in the Vietnam War but who may never have "set foot" on Vietnamese soil.  There has been much discussion about whether service on a naval vessel in the waters off the shore of Vietnam constitutes service in the Republic of Vietnam for purposes of 38 U.S.C. § 101(29)(A), in the case of a Veteran who served during the Vietnam era, the period beginning on February 28, 1961, and ending on May 7, 1975.

Verification is required for Navy Veterans who allege that their ship docked and they went ashore or that their ship temporarily operated on the inland waterways.  Their official records will not likely provide the answer.  In this case the Veterans records should be reviewed for evidence that the ship was in the waters off Vietnam and that the Veteran service involved duty or visitation on land.  

Sometimes Veterans have proof of their visit.  However, if they don’t then in accordance with development procedures, JSRRC verification that the ships travel on the inland waterways and the Veteran was on the ship at the time, the veteran will receive the presumption of herbicide exposure.  Similarly, if JSRRC provided evidence that the ship docked to the shore and the veteran was on the ship at that time and the veteran states that he went ashore, the veteran will receive the presumption of exposure.  In such cases after exhausting all development actions, make a decision on the facts found.  

	Aircrews – USAF and others


Pilots and aircrew of high altitude flights over Vietnam are not presumed to have been exposed to Agent Orange.  However, Air Force pilots or aircrew of airplanes and helicopters that landed in Vietnam are presumed to have been exposed. 

	What does the Court Say about Herbicide Exposure


General Counsel Precedent Opinion VAOPGCPREC 27-97 concluded that service on a deep-water vessel in waters off the shores of Vietnam may not be considered service in the Republic of Vietnam for purposes of the definition of “Vietnam era” in 38 U.S.C. § 101(29) as amended by section 505 of the VBIA.
In Haas v. Nicholson, the Court determined that Vietnam Veterans who served in the waters off Vietnam and did not set foot in Vietnam are entitled to a presumption of exposure to herbicide agents, to include Agent Orange.  However on May 8, 2008 the Federal Circuit reversed the CAVC decision in Haas v. Peake.  (Haas v. Peake, May 8, 2008, No. 2007-7307)


The Federal Circuit held that the interpretation by the Department of Veterans Affairs (VA) of the phrase ‘served in the Republic of Vietnam,” which required the physical presence of a veteran within the land borders of Vietnam during service, was a permissible interpretation of 38 U.S.C. § 116(a)(1) (A) and 38 CFR § 3.307(a) (6) (iii).  In summary the Federal circuit reversed the judgment of the CAVC, which set aside VA’s interpretation as too restrictive.

When you prepare a rating decision regarding a Haas Case, the following language should be included:

“Claims for presumptive service connection based on exposure to Agent Orange, in which the only evidence of such exposure is the receipt of the Vietnam Service Medal or service on a vessel in the waters off the shore of Vietnam, were delayed pending final determination of appellate actions in the case of Haas v. Peake.  In its May 2008 decision, the United States Court of Appeals for the Federal Circuit found that VA reasonably interpreted 38 U.S.C. § 1116(a)(1)(A) and 38 C.F.R. § 3.307(a)(6)(iii) as requiring the physical presence of a veteran within the land borders of Vietnam (including inland waterways) during service, and that the receipt of the Vietnam Service Medal alone, does not establish service in Vietnam.  The United States Supreme Court, declined to review the case, and the decision of the Federal Circuit in Haas v. Peake is now final.  

This rating decision complies with the applicable Laws and Regulations as interpreted by the Federal Circuit’s decision in Haas v. Peake.”

NOTE:  Remember “Boots on Ground’

	AGENT ORANGE EXPOSURE – OUTSIDE OF VIETNAM

	AGENT ORANGE IN KOREA


In 2002, the Department of Defense (DOD) informed VA that over 12000 American military personnel were exposed to Agent Orange while serving in Korea during the Vietnam era.  DOD provided a listing outside of Vietnam where Agent Orange was used or tested over a number of years.  In Korea, the Republic of Korea Forces used Agent Orange in April 1968 to July 1969 along the Demilitarized Zone (DMZ).  Use was restricted to a strip of land just South of the demilitarized zone and North of the civilian control line.  The strip extended along the line for many kilometers.  The size of the treated area was a strip of land 151 miles long and up to 350 yards wide, from the fence to north of the civilian control line. There is no indication that herbicides were sprayed inside the DMZ itself.
Herbicide was applied through hand spraying and by hand distribution of palletized herbicides.  Although restrictions were put in place to limit potential for spray drift, run-off, and damage to food crops, records indicate that effects of spraying were sometimes observed as far as 200 meters down wind.  

The Department of Defense officials have advised us, that the Korean forces conducted spraying and that US troops did not do the spraying. The U.S. forces supervised South Korean soldiers conducting the spraying missions carried out under the 1968 "Vegetation Control Program." 

Presumtive service connection is awarded for those personnel serving with the following four combat brigade units of the 2nd Infantry Division deployed on 4 month rotations during the Vietnam eras identified by DOD:

	1st Brigade, 2nd Infantry 
	23rd Infantry; 2-72nd Armor

	 2nd Brigade, 2nd Infantry 
	1-9th Infantry, 2-23rd Infantry (Mech), 1-72nd Armor

	3rd Brigade, 2nd Infantry 
	2-38th Infantry; 2-9 Infantry (Mech); 3-32nd Infantry

	4th Brigade, 2nd Infantry (also referred to as 2nd Brigade, 7th Infantry Division)
	1-38th Infantry; 3-23rd Infantry

	Division Reaction Force
	4-7th Calvary; Counter Agent Company

	Field Artillery, Signal and Engineers supplied as support personnel as required
	The United Nations Command Security Battalion-Joint Security Area (UNCSB_JSA) was stationed at Camp Kitty Hawk in Korea.  The soldiers belonged to the 8th Army, but were part of the United Nations Command Military Assistance Commission structure.  The unit was permanently stationed near the DMZ and the unit’s mission would have taken them into the DMZ


	AGENT ORANGE IN Other areas


Agent Orange and other herbicides used in Vietnam were tested or stored elsewhere, including many military bases in the United States. Below is information from the Department of Defense (DoD) on projects to test, dispose of, or store herbicides in the U.S.

In the U.S.: Alaska| Arizona | California | Florida | Georgia| Hawaii| Indiana | Kansas | Kentucky |Maryland | Mississippi | Montana | New York | North Dakota | Pennsylvania | Rhode Island | Tennessee | Texas | Utah | Washington | Wisconsin

Many Veterans have submitted claims alleging exposure to Agent Orange in Thailand.  The Air force operated a number of large bases in Thailand during the Vietnam War, and veterans who were stationed there are not eligible for presumption on “in-country” Vietnam status unless they can establish that they actually set foot in Vietnam.  See FL09-20.

If a veteran claims exposure based on their occupation, then the important thing to remember regarding these type claims is that they are currently being verified by submitting inquires to the C&P Agent Orange Mailbox.  However, Regional office can also use their JRRSC coordinators to verify claims of this nature.  

NOTE:  No aircraft based in Thailand sprayed herbicide in Thailand or Vietnam
The Department of Defense (DoD) has provided VA with information on the testing and storage of tactical herbicides, such as Agent Orange, at other locations in the United States and foreign countries where a Veteran may have encountered occupational exposure.  However as with Thailand, there is no presumption of exposure in such cases.  Accordingly, each case must be developed and decided on the basis of the facts found.

	AGENT ORANGE Legislation 
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Beginning with legislation enacted in 1979, Congress authorized a number of epidemiological studies regarding the health effects of exposure to herbicides containing dioxin.  These studies were authorized due to the lack of sound scientific evidence regarding the diseases that might be associated with such exposure, and the expressed concern of many veterans regarding the long-term effects of herbicide exposure.

Veterans and their survivors continued to express concern regarding the difficulty in establishing entitlement to VA benefits based on herbicide exposure, which resulted in the Veterans’ Dioxin and Radiation Exposure Compensation Standards Act, Pub. L. No. 98-542, 98 Stat. 2725 (1984) (the 1984 Act).  

The 1984 Act authorized the Secretary to establish guidelines and standards for evaluating the scientific studies and to issue regulations for adjudicating claims for VA benefits based on herbicide exposure.  In doing so, the Secretary was to rely on advice provided by the Scientific Council of the Veterans’ Advisory Committee on Environmental Hazards, which the statute established, and make a determination regarding service connection for each disease then being studied.  

The statute also provided that at the time of passage there was some evidence that chloracne, porphyria cutanea tarda, and soft tissue sarcomas were associated with herbicide exposure.  The statute did not establish a presumption of service connection for any disease.  Under the authority of the 1984 Act, the Secretary issued regulations in August 1985 at 38 C.F.R. §§ 1.17 and 3.311a.  See Adjudication of Claims Based on Exposure to Dioxin or Ionizing Radiation, 50 Fed. Reg. 34,452 (August 26, 1985), effective September 26, 1985.  

[image: image22.jpg]



As a result of a class action lawsuit brought by veterans of the Vietnam war and their survivors, in a May 1989 decision the United States District Court for the Northern District of California (District Court) invalidated 38 C.F.R. § 3.311a (1989).  The District Court found that VA had applied an overly restrictive standard in the regulation for determining what diseases should be presumptively service connected.  The District Court found that the statute required only a significant statistical association, while the regulation called for evidence of causation.  

The District Court also voided all benefit denials that had been made under the invalidated 38 C.F.R. § 3.311a (1989).  See Nehmer v. United States Veterans’ Administration, 712 F. Supp. 1404 (N.D. Cal. 1989) (Nehmer I).  Based on the District Court’s holdings in Nehmer I, in 1989 VA imposed a moratorium on the adjudication of all claims that were based on herbicide exposure, pending the publication of a new regulation. In the interim, Congress passed the Agent Orange Act of 1991, Pub. L. No. 102-4, 105 Stat. 11 (1991) (codified at 38 U.S.C.A. § 1116) (the 1991 Act).  The 1991 Act established a presumption of herbicide exposure for veterans who served in Vietnam and who developed one of the listed diseases.  

The 1991 Act also established a presumption of service connection for non-Hodgkin’s lymphoma (which had previously been subject to presumptive service connection by regulation 38 C.F.R. § 3.313), soft tissue sarcomas, and chloracne or any other acneform disease consistent with chloracne that becomes manifest within one year of exposure.  

In February 1994 the regulation at 38 C.F.R. § 3.311a was eliminated and the provisions pertaining to herbicide exposure moved to 38 C.F.R. § 3.307(a)(6) (1994) and 38 C.F.R. § 3.309(e) (1994).  See Disease Associated with Exposure to Certain Herbicide Agents, 59 Fed. Reg. 5106 (Feb. 3, 1994).

	38 CFR 3.309(e)
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	Diseases Subject to 

Presumptive Service Connection

Once exposure to Agent Orange has been conceded there are twelve conditions that a Veteran may be entitled to service connection on a presumptive basis in accordance with 38 CFR 3.309 (e)

38 CFR 3.309 (e) Disease associated with exposure to certain herbicide agents. If a veteran was exposed to an herbicide agent during active military, naval, or air service, the following diseases shall be service-connected if the requirements of §3.307(a)(6) are met even though there is no record of such disease during service, provided further that the rebuttable presumption provisions of §3.307(d) are also satisfied.

1. AL amyloidosis

2. Chloracne or other acneform disease consistent with chloracne

3. Type 2 diabetes (also known as Type II diabetes mellitus or adult-onset diabetes)

4. Hodgkin’s disease 

5. Chronic lymphocytic leukemia

6. Multiple myeloma

7. Non-Hodgkin’s lymphoma

8. Acute and subacute peripheral neuropathy

9. Porphyria cutanea tarda

10. Prostate cancer

11. Respiratory cancers (cancer of the lung, bronchus, larynx, or trachea)

12. Soft-tissue sarcoma (other than osteosarcoma, chondrosarcoma, Kaposi’s sarcoma, or mesothelioma)

Note 1: The term soft-tissue sarcoma includes the following:

· Adult fibrosarcoma

· Dermatofibrosarcoma protuberans

· Malignant fibrous histiocytoma

· Liposarcoma

· Leiomyosarcoma

· Epithelioid leiomyosarcoma (malignant leiomyoblastoma)

· Rhabdomyosarcoma 

· Ectomesenchymoma

· Angiosarcoma (hemangiosarcoma and lymphangiosarcoma)

· Proliferating (systemic) angioendotheliomatosis

· Malignant glomus tumor

· Malignant hemangiopericytoma

· Synovial sarcoma (malignant synovioma)

· Malignant giant cell tumor of tendon sheath

· Malignant schwannoma, including malignant schwannoma with rhabdomyoblastic differentiation (malignant Triton tumor), glandular and epithelioid 
malignant schwannomas

· Malignant mesenchymoma

· Malignant granular cell tumor 

· Alveolar soft part sarcoma

· Epithelioid sarcoma

· Clear cell sarcoma of tendons and aponeuroses

· Extraskeletal Ewing’s sarcoma

· Congenital and infantile fibrosarcoma

· Malignant ganglioneuroma
Note 2: For purposes of this section, the term acute and subacute peripheral neuropathy means transient peripheral neuropathy that appears within weeks or months of exposure to an herbicide agent and resolves within two years of the date of onset.  

New presumptive Conditions

On October 13, 2009 the Secretary of Veteran Affairs announced that three new diseases will be added to the list of diseases presumptively associated with exposure to certain herbicide agents.  Those diseases are:

1. Hairy cell and other B-cell leukemia’s    

2. Parkinson’s disease

3. Ischemic heart disease

Fast Letter 09-50 outlined interim procedures for handling disability claims based on the listed conditions.  

Fast Letter 10-04 provides guidance on adjudicating claims under the Nehmer litigation involving diseases presumed to be associated with herbicide exposure.

Children of Vetrans Exposed to Herbicide



	PL 104-204

PL 104-204 & 421, 100 Stat.2874, 2923-26 (1996) established monetary benfits for children of Vietnam Veterans exposed to herbicide

PL 106-419; 38 CFR 3.815 Monetary allowance under 38 U.S.C. chapter 18 for an individual with disability from covered birth defects whose biological mother is or was a Vietnam veteran; identification of covered birth defects.   
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Public Law No. 104-204, §421, 110 Stat, 2874, 2923-26 (1996) added a new chapter 18 to title 38, United States Code, authorizing VA to provide certain monetary and other benefits to children of Vietnam Veterans for disability resulting form spina bifida in such children. The statute was effective October 1, 1997 (38 CFR § 3.814).  The Veterans Benefits Act of 2003 added Veterans who served near the DMZ in Korea.

Public Law 106-419 established payments to children of female Vietnam veterans who have certain birth defects listed in 38 CFR § 3.815
VA will pay a monthly monetary allowance, based on whether the severity of the disability is determined to be Level I, Level II, or Level III, to an individual suffering from spina bifida whose biological mother or father is a Vietnam Veteran.

Although claims are currently processed at the Denver Regional Office only, if you ever have to rate a case of this type, M21-1MR, Part VI, details the rating process.

Rating Process for Spina Bifida

RVSRs prepares rating decisions establishing entitlement, as

· Level I, or

· Level II, or

· Level III, and

· Determines a beginning date of entitlement, or

· Prepares rating decision denying entitlement, as

1. Spina bifida occulta, or

2. No spina bifida condition exists.

Important: RVSR must prepare a rating decision with codesheet for every case that is granted or that is denied based on spina bifida occulta or no spina bifida condition exists. (M21-1MR, Part VI, 2.C.11.a, and M21-1MR, Part VI, 2.C.13. 
Rating Process for Other Covered Birth Defects

RVSR prepares rating decision establishing entitlement, as 

· Level I,

· Level II,

· Level III,

· Level IV, or

· Level Zero if the individual has no current disability resulting from covered birth defects, and

· determines a beginning date of entitlement, or 

· prepares rating decision denying entitlement. 

Important: RVSR must prepare a rating decision with codesheet for every case that is granted or that is denied after basic eligibility requirements of biological relationship and mother's qualifying Vietnam era service are met (M21-1MR, Part VI, 2.C.12.a, and M21-1MR, Part VI, 2.C.13. 

Important: Spina bifida benefits cannot be awarded prior to December 1, 1997, and for other covered birth defects, the date is December 1, 2001.

NOTE:   Remember, application for these children should be made on VA Application Form 21-0304, Application for Benefits for Certain Children with Disabilities Born of Vietnam Veterans”.  All of these cases are centralized at the Denver Regional Office.  Upon receipt of a claim of this type, transfer the folder to the Denver Regional Office.  (M21-1MR, Part VI)


	Review Exercise


Review the following questions and provide an answer for each – be prepared to discuss your answer.

1.  Agent Orange is defined as:

(a) an orange colored liquid used in the Vietnam Conflict to defeat the enemy

 (b)  a generic term used for a mixture of chemicals that were used as defoliants and herbicides in Vietnam 

(c) the term given to dichlororophenoxyacetic acid used by  the Vietnamese Army  to contaminate the American food and water supply

(d) any liquid found in an orange striped drum

2.  Match the following Terms to the correspondence letter

	1.Brown Waters         



	A.  A developmental birth defect caused by the incomplete closure of the embryonic neural tube.

	2.Blue Waters







	B. The military code name for the spraying of herbicides from U.S. Air Force aircraft in Southeast Asia from 1962 through 1971

	3.Operation Ranch Hand




	C.  Waters where Navy Veterans served during the Vietnam War.  Service in the waters near the shore of Vietnam, without regard to actual visitation on land in the Republic of Vietnam.

	4.Spina Bifida


 
	D. Inland waterways (canals, rivers, etc) patrolled small gunboats and patrol boats where Navy Veterans served.


1 = ___



3 = ___

2 = ___



4 = ___

3.  List the three new presumptive conditions that were authorized by the Secretary of Veteran Affairs on October 13, 2009 

4.   Based upon the historical overview presented when was Agent Orange shipped to and used in Vietnam?

5.  Service in the Vietnam requires that a service member have at some point set foot within the land boarders of Vietnam or have been on the inland waterways.  

True or False

6.  Service in the Republic of Vietnam (RVN) includes service from January 9, 1962 to ________?

7. If an APO number that has been verified by the Military Postal Service as having been used for delivery to Vietnam is written or stamped in personnel or medical records, this is official evidence of the veteran’s presence at that location, and therefore sufficient to establish proof of service in the RVN.                                     

True or False

8.  What Public Law allows the Department of Veteran Affairs to compensate Veterans with disabilities resulting from Agent Orange exposure?

9.  Public Law 102-4 is also known as the “_____________”.

10.  For the purpose of proof of service in Vietnam there is a requirement for a specified length of service, duty, or visitation in the RVN under 38 CFR 3.307(a)(6)(iii).  

True or False

11.  In short what does the Federal circuit Decision regarding Haas do?

 (a)  that Vietnam Veterans who served in the waters off the Vietnam and did not set foot in Vietnam are entitled to presumption of exposure to Agent Orange

(b) that pilots and aircrew of high altitude flight over Vietnam are presumed to have been exposed to Agent Orange

(c) reversed the judgment of the CAVC, which set aside VA’s interpretation as too restrictive.

12.  In 2002 the Department of Defense informed VA that over 12,000 American military personnel were exposed to Agent Orange while serving in_______?

(a) Kuwait

(b) Germany

(c) Afghanistan

(d) Korea

13.  Exposure to Agent Orange was possible in other areas, including some areas in the United States.  How are these cases handled?

(a) presumption of exposure, rate as any other herbicide case

(b) no presumption of exposure, rather each case must be developed and decided on the basis of the fact found

14.  Identity the public law that that authorizes VA to provide certain monetary and other benefits to children of Vietnam Veterans for disability resulting from spina bifida in such children?

15.  Identify the PL that establishes payment to children of female Vietnam Veterans who have certain birth defects listed in 38 CFR 3.815.
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