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Objectives

· Given references and the Student Handout Packet, define the term subordinate issue and associated requirements, with 85% accuracy.

· Given references and the Student Handout Packet, identify the purpose of an initial review, with 85% accuracy. 

· Given references and the Student Handout Packet, identify types of subordinate issues, with 85% accuracy.

· Given references and the Student Handout Packet, differentiate common Subordinate Issues, with 85% accuracy.

· Given references and the Student Handout Packet, determine when to infer a claim, with 85% accuracy.

References
· 38 CFR §3.321 & §3.324
· M21-1MR, III.iv.2.A.1.a & 4.F.22.e
· M21-1MR, III.iv.5.1.e & 5.13.f
· M21-1MR, III.iv.6.B.2 & 3
· M21-1MR, III.iv.8.A.2.a
· M21-1MR, IX.i.3.1.a & IX.ii.2.5
· M21-4, 3.03 a. and Appendix A
· M21-1MR, IV.iii.3.A.2.a
· M21-1MR, IV.ii.2.A.1.a & b, 2.F.25.h, & 2.H.44.d
· VSCM call notes of December 2012

Subordinate Issues

Subordinate Issues - Definition

(M21-1MR, III.iv.6.B.3.a & d)

A subordinate issue (previously known as an inferred issue) is one that results from the consideration or outcome of related issues. Often the primary and subordinate issues share the same fact-pattern. In general, we do not infer an issue merely to deny it. We must infer the issue only when entitlement can be granted, except in the cases that involve:

· A ten percent evaluation under 38 CFR §3.324, 

· Service connection for hypertension as secondary to diabetes mellitus with diabetic nephropathy, and

· Entitlement to DIC under 38 U.S.C. §1318.
Some subordinate issues involve entitlement to ancillary benefits, while others address unclaimed and chronic disabilities found during the decision process. 

Remember: As a RVSR it is your responsibility to identify subordinate issues. The following material will help you to identify the various types of issues and determine when it is appropriate to infer an issue.

1702 Consideration 

Under guidance from the VSCM call in December 2012 we are no longer required to address 1702 unless we are able to grant entitlement to this benefit.

Initial Review Process

(M21-1MR, III.iv.2.A.1.a)

Part of the review process of an RVSR is to determine if a proper claim exists, and whether or not it falls within the jurisdiction of the rating activity. During this review we look at the evidence to confirm the existence of qualifying service, and we also identify potential roadblocks in the claims process, such as those that involve statutory or regulatory bars. Our primary focus is to determine if there is sufficient evidence to resolve the issues at hand. 

Issue Identification

(M21-1MR, III.iv.5.1.e and M21-1MR, III.iv.6.B.2.a)

The issues in some claims will be clear and unambiguous, while others may involve more obscure claims. In any case, an RVSR must recognize all of the issues and ensure that:

· Proper development is completed,

· A decision is made based on the evidence, and

· Clarification is requested to ensure that the claim is complete and appropriate.

Note:  Failure to address all issues is considered a critical quality error. This will be discussed further in the lesson.

Types of Issues

(M21-1MR, III.iv.6.B.2.a – c)

Some issues are expressly claimed or reasonably rasied, while others are unclaimed subordinate or ancillary issues. 

Addressing Subordinate Issues

M21-1MR, Part III, Subpart iv, 6.B.2
Subordinate issues should be addressed in the Reasons for Decision portion of the Rating Decision if you are completing the claim in a traditional rating format. If the subordinate issue shares the same fact pattern as the primary issue, you can address them both under the same Issue, Decision, and Reasons. If you rate them separately, the common fact pattern should be confined to the Reasons for Decision of the primary issue. If you are completing the rating in the SNL format please see the SNL training guide for further assistance on this topic.  

Service Treatment Records

Chronic disabilities found during a review of the STRs (either original or subsequent receipt of STRs) that were not claimed by the Veteran cannot be decided without an actual claim for that chronic disability.  Please see Attachment C of this handout for additional information. 
Benefit Entitlement Error

(M21-4, 3.303 a. and aAppendix A)

The Systematic Technical Accuracy Review (STAR) process requires a comprehensive review and analysis of all elements of processing associated with a specific claim or issue.  The STAR Rating Quality Review Checklist was designed to facilitate consistent, structured reviews. The checklist classifies errors into three categories: Benefit Entitlement, Decision Documentation/Notification, and Administrative.  In all cases, the failure to address an issue is a critical error in the Quality Assurance process.  Attached to this Handout, you will find a sample checklist.

Tip:  Previewing and using the checklist as a guide can improve your rating quality and error rate for your regional office.
Attachment A: Types of Issues

Below, please find a list of the types of issues that you may encounter during the claims process. Note that this list is not all-inclusive, and as an RVSR you should take the necessary steps in identifying and addressing all the issues presented with each case that is reviewed.  
	Type
	Examples

	Expressly claimed


	Epilepsy is listed as a claimed disability on VA Form 21-526, Veteran's Application for Compensation and/or Pension.

Reference:For more information on handling original and new claims and claims for increased evaluation, see M21-1MR, Part I, 1.B.3.



	Reasonably raised


	· The Veteran's VA examination shows that his service-connected posttraumatic stress disorder (PTSD) warrants an increase to a 70 percent evaluation 

· at the examination, the Veteran reported that he has been fired from several jobs due to his inability to deal with stress, and 

· the VA examiner identified the Veteran's stress management problem as a symptom of his PTSD 

Result: The RVSR addresses the issue of individual unemployability (IU) in the rating decision. 

Reference: For more information on identifying reasonably raised claims for individual unemployability, see M21-1MR Part IV, Subpart ii, 2.F.25.h.



	Unclaimed subordinate issues and ancillary benefits

	· The Veteran is evaluated at 100 percent for amyotrophic lateral sclerosis (ALS) and complications, and 

· The VA examination shows that he requires the daily assistance of his wife to attend to his activities of daily living. 

Reference: For more information on subordinate issues and ancillary benefits, see M21-1MR, Part III, Subpart iv, 6.B.3.




Attachment B: Common Subordinate Issues

Below, please find a list of types of common Subordinate issues that you may encounter during the claims process. Note that this list is not all-inclusive and you should take the necessary steps to identify and address all Subordinate issues presented with each case that is reviewed.  
	Benefit
	Conditions of Entitlement

	10% Rating Under 38 CFR §3.324

Often referred to as “multiple zeros”


	A Veteran has no compensable evaluations, and more than one non-compensable service-connected evaluation.  

Important:  This benefit must be considered in all applicable ratings, even when entitlement is denied.

	Aid & Attendance
	A single 100% evaluation is assigned in a compensation or pension case, and evidence shows the need of assistance with daily activities.

	Automobile Adaptive Equipment (Only)

No additional entitlement to Automobile
	SC is established for ankylosis of the hip or knee.



	Automobile and Automobile Adaptive Equipment
	A rating establishes SC for a permanent and total disability due to:

· Loss or Loss of Use (L/LOU) of a hand or foot

· bilateral vision loss with corrected acuity 20/200 or worse in the better eye, or

· Bilateral vision loss with field constricted to 20 degrees in the better eye.

	DIC
	A claim for death benefits is received, and there is reasonable probability that the Veteran’s death may be SC from disease, injury, or self-infliction. 

	DIC under 38 U.S.C. §1318
	When a claim for death benefits is received and SC for cause of death cannot be granted, but at the time of the death the Veteran was rated 100% due to SC disabilities or entitled to IU.

Important:  This benefit must be considered in all applicable ratings, even when entitlement is denied.

	Dependents’ Education Assistance (DEA)
	A permanent and total SC evaluation is established on a scheduler basis or through entitlement to IU.

	Extra-schedular Consideration Under

38 CFR §3.321(b)(2)
	A pension claimant fails to meet the scheduler requirements for permanent and total disability.

	Housebound
	A single 100 % evaluation is assigned in a compensation or pension case, and Aid & Attendance is not payable. Entitled when evidence shows that the Veteran is housebound due to SC disability or disabilities, or meets the statutory allowance of having one SC disability at 100% and another at 60%.

	Hypertension Secondary to Diabetes Mellitus
	SC is established for diabetes mellitus (DM) with diabetic nephropathy, and there is a diagnosis of hypertension.

Important:  This benefit must be considered in all applicable ratings, even when entitlement is denied.

	Competency
	For a Veteran, consider competency a Subordinate issue:

· In every case of a totally disabling mental disorder, or

· If other evidence raises a question as to the beneficiary’s mental capacity to contract or manage his/her own affairs, including disbursement of funds without limitation

For a helpless child, surviving spouse, or other beneficiary, see M21-1MR, III.iv.8.A.2.b and c.

	Individual Unemployability
	Schedular disability requirements under 38 CFR §4.16(a) are met, and there is evidence in the Veteran’s file or under VA control that indicates he/she may be unemployable due to SC disability or disabilities.

	Retroactive Benefits
	Retroactive disability pension is not claimed, but a qualifying disability may exist.

	Special Adapted Housing (SAH)


	A rating establishes SC for permanent and total disability precluding locomotion without the aid of braces, crutches, canes, or a wheelchair due to the L/LOU of:

· Both lower extremities

· One lower extremity together with residuals of organic disease or injury which affect balance or propulsion,

· One lower extremity together with one upper extremity which affects balance or propulsion

· One lower extremity plus bilateral vision loss, with only light perception, or

· Both upper extremities at or above the elbows

	Special Housing Adaptation Grant (SHA)
	A rating establishes SC for:

· Bilateral vision loss, with visual acuity of 5/200 or less, or

· L/LOU of both hands.

	Special Monthly Compensation (SMC)
	There is a severe degree of disability involving the loss or loss of use of an extremity or sensory organ (SMC k), or any other functional loss providing entitlement to SMC.

	Treatment Under 38 U.S.C. §1702


	The December 2012 VSCM call noted that ROs should no longer address entitlement to health care under 38 U.S.C §1702 in any case wherein the RO would be inferring the issue merely to deny it. Systematic Technical Accuracy Review (STAR) will no longer call errors in these cases, unless entitlement under Section 1702 is warranted based on the evidence of record, entitlement has not previously been established, and the RO fails to authorize entitlement. When the Veterans Health Administration (VHA) requests the Veterans Benefits Administration (VBA) to make a determination for entitlement, ROs will continue to render a decision in accordance with M21-1MR IX,.ii.2.5. ROs will also continue to address entitlement under Section 1702 in rating decisions when the record shows that such decision would be favorable to the Veteran. If a previous decision has awarded entitlement, there is no need to address it again.

It should be noted that Congress’ intent in enacting Section 1702 was to ensure that certain Veterans have access to health care for mental illness regardless of whether VBA has awarded service connection for such illness. It is a health care eligibility statute and should, therefore, be implemented by VHA’s health care eligibility offices. 


Attachment C: Chronic Disability Found in Service Treatment Records (STRs)

(M21-1MR, IV.ii.2.A.1.a & b)

While there are several chronic disabilities listed in 38 CFR §3.309(a) as presumptive conditions, it is important to note that this regulation is not an all-inclusive list of chronic disabilities. Additionally, it should not be used as the sole source in identifying chronic disabilities. For example, hiatal hernia is considered a chronic disability but it is not listed as a presumptive condition under 38 CFR §3.309(a).
As noted in M21-1MR IV.ii.2.A.1.a, chronic disabilities found during a review of the STRs (either original or subsequent receipt of STRs) that were not claimed by the Veteran cannot be decided without an actual claim for that chronic disability.  The United States Court of Appeals for Veterans Claims has held that VA cannot generally construe the mere existence of medical records as an informal claim as there must be some intent by the claimant to apply for a benefit, with the exception of claims for increase under 38 CFR 3.157(b).
If a chronic disability is found, and the Veteran has not claimed that condition, do not defer the issue on your rating decision. Decide all of the claimed issues, and consider soliciting a claim for the chronic disability found in the STRs.  Complete a deferred rating decision directing the VSR to send a letter to the Veteran and his/her representative, if applicable, and enclose VA Form 21-4138, Statement in Support of Claim. See M21-1MR IV.ii.2.A.1.b for additional language to be included in the letter.

Important:

· Do not establish EP control or initiate development or duty-to-notify/assist procedures until the Veteran responds affirmatively to the letter. 

· When the Veteran responds affirmatively, the date of claim of the EP is the date the regional office (RO) received the Veteran's response.  
Exceptions:

If the following exceptions apply, do not invite a claim for benefits:

· Acute and transitory disorders without residual disability

· Non-compensable residual disabilities from venereal disease

· Disabilities noted only during an induction examination

· Disorders noted by history only

· Disabilities that authorization activity determines were not incurred in the line-of-duty 

· Abnormal clinical findings, such as cholesterol or blood sugar levels, that are not

generally recognized as disabilities or subject to service connection

· Attachment D: STAR Rating Quality Review Checklist

The following is a sample of the rating checklist and STAR review addendum.

	Regional Office Number _______
	Claim Number  _______________

	End Product _________________
	Name   ______________________

	


	Rating Checklist



	

	YES
	NO
	N/A

	BENEFIT ENTITLEMENT
	
	
	

	Address All Issues
	
	
	

	A1)  Were all claimed issues addressed?
	
	
	

	A2)  Were all Subordinate and/or ancillary issues addressed?
	
	
	

	
	
	
	

	Proper Development
	
	
	

	B1)  Was Section 5103  pre-decision “notice” provided and adequate?
	
	
	

	B2)  Does the record show development to obtain all indicated evidence (including a VA exam, if required) prior to deciding the claim?

 IF NO, SPECIFY DEFICIENCY: 

 ____ Private Medical  ____VAMC Records       _____Service Records  

____VA Exam  ____Medical Opinion  _____Other


	
	
	

	
	
	
	

	Grant or Deny
	
	
	

	C1)  Was the grant or denial of all issues correct?
	
	
	

	C2)  Was the percentage evaluation assigned correct (including combined eval.)?
	
	
	

	
	
	
	

	Award Actions 
	
	
	

	D1) Are all effective dates affecting payment correct?
	
	
	

	D2) Were all payment rates correct?
	
	
	

	DECISION DOCUMENTATION/NOTIFICATION
	
	
	

	Decision Documentation
	
	
	

	E1)  Was all pertinent evidence discussed?
	
	
	

	E2)  Was the basis of each decision identified and each denial explained?
	
	
	

	
	
	
	

	Decision Notification
	
	
	

	F1)  Was notification sent?
	
	
	

	F2)  Was the notification correct?
	
	
	

	F3)  Were appeal rights included?
	
	
	

	F4)  Was the Power of Attorney indicated, correct, and notification properly documented?
	
	
	


	
	
	
	

	ADMINISTRATIVE
	
	
	

	Appropriate Signatures (Internal Controls)
	
	
	

	G1)  Was appropriate second signature documented?
	
	
	

	G2)  Were third signatures appropriately documented when required?
	
	
	

	Examination & Medical Opinion Requests
	
	
	

	H1)  If a VA examination was requested, was that examination necessary and if an opinion was requested was the opinion an appropriate medical (not legal) question?
	
	
	

	H2)  Examination Requests – Were correct worksheets requested?
	
	
	

	H3)  Examination Requests – Were issues (disabilities claimed) clearly identified?
	
	
	

	H4)  Examination Requests _ When necessary or requested by VAMC was the claims folder provided by the regional office?
	
	
	

	H5)  Medical Opinion Requests – If a medical opinion was requested, were pertinent issues clearly identified and appropriate question(s) clearly asked?
	
	
	

	H6)  Medical Opinion Requests – Was the claim folder made available to the medical center by the regional office?
	
	
	

	Expedited Favorable Decision
	
	
	

	I)  When evidence was sufficient to grant partial benefits, were those benefits granted promptly, while developing other issues?
	
	
	

	Comments
	YES
	

	J1)  Errors not associated with end product subject to review?
	
	

	J2)  Disability Determination
	
	

	J3)  Notification
	
	

	Special Issue Identification
	
	

	FORMER POW
	
	

	RADIATION CLAIM
	
	

	GULF WAR CLAIM
	
	

	AGENT ORANGE CLAIM
	
	

	PTSD CLAIM
	
	

	BVA REMAND
	
	

	Brokered Case


	
	Regional Office:
	Resource Center:

	
	
	None selected
	None selected

	TIGER TEAM CASE
	
	

	

	BDD PROCESSING
	
	
	

	ALLEN CASE
	
	
	

	Pension Maintenance Center Case
	
	
	


FOR EACH “NO” ANSWER RECORDED, PROVIDE A BRIEF NARRATIVE SUMMARY OF THE ERROR AND STATUTORY, REGULATORY, OR MANUAL REFERENCES ON THE ATTACHED NARRATIVE SUMMARY SHEET.

Exercise 1

Read the scenarios below and use the Types of Issues chart and Common Subordinate Issues Chart to complete the following:

(a) Determine the type of issue you are dealing with (Expressly claimed, Reasonably Raised, Unclaimed subordinate issues and ancillary benefits ); and, 

(a) Identify the action you should take as a RVSR.

1. You received a claim as ready to rate, in which the Veteran claimed an increase for service connected coronary artery disease.  The VA exam shows an ejection fraction less than 30%. You also have outpatient records showing that the Veteran is not able to leave the home without assistance, due to the fatigue and dizziness experienced as a result of this disability. There is no evidence showing that the Veteran needs assistance with daily activities.

(a) ____________________________________

(b) _____________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

2. A Veteran filed an original claim for compensation on March 18, 2009, in which she claimed that she injured her right knee in boot camp and suffers from a personality disorder.  She served in the Marine Corps from July 2, 1982 to June 29, 1986.  The VSR sent a Section 5103 Notice to the Veteran asking her to submit continuity of treatment for the right knee injury, and the personality disorder was never mentioned.  You received this claim as ready to rate and determined that further action is necessary prior to making a decision.

(a) ____________________________________

(b) _____________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

3. A Veteran is service connected for prostate cancer status post prostatectomy, at 20% disabling. He files an increase and submits medical evidence showing urinary incontinence requiring the use of absorbent materials that must be changed five times per day. On the 4138, he states that he can not work due to this disability. There is no work history available in the claims folder.

(a) ____________________________________

(b) _____________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

4. A Veteran is service connected for sleep apnea at 50% disabling. He files a new claim for service connection of diabetes, and you decide to service connect this disability based on the evidence you received. A VA examination shows that the diabetes is controlled with insulin, an AMA diet, and regulation of activities. There are no complications of diabetes identified. Upon review of the evidence, you run across a fax that was received a few weeks ago from the Veteran’s Congressman. The fax was an inquiry on the status of the claim, and it mentioned that the Veteran is at risk of losing his job due to the disabilities mentioned above. 

(a) ____________________________________

(b) _____________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

5. A Veteran is currently service connected for depression at 30% disabling, and there are no other service connected disabilities. She files a claim for an increase and submits medical evidence from a private facility. The evidence shows symptoms of chronic sleep impairment, and she was also diagnosed and treated for severe migraines as a result of the stress she experiences in her inability to adapt to the work environment. Over the past 9 months, she has been treated with Zomig.  

(a) ____________________________________

(b) _____________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

6. A Veteran is service connected for diverticulitis at 10% disabling and migraine headaches at 30% disabling. He files a claim for Individual Unemployability, and indicates that his service connected PTSD prevents him from securing gainful employment. The Veteran has never filed for PTSD, and there is no evidence that would justify a potential grant (i.e. combat medal or treatment records showing a diagnosis or treatment of PTSD).

(a) ____________________________________

(b) _____________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

Practical Exercise

Use Attachment B: Common Subordinate Issues in the Student Handout Packet and the Word Bank below, to match the scenarios with the issue that is involved.

	Word Bank

	§ 3.324
	Hypertension Secondary to DM
	DEA
	A&A

	Chronic Disability

Found in STRs
	§ 3.321(b)(2)
	38 U.S.C. § 1702
	Automobile Adaptive

Equipment (Only)

	IU
	SAH
	HB
	Competency


1. A Gulf War Veteran was denied PTSD on July 13, 2009, as a result of the VA exam showing a diagnosis of anxiety disorder. He served in the Army from 09/14/05 to 09/15/08.

________________________________________________________________________

2. A Vietnam Veteran is service connected for diabetes mellitus at 40% disabling, and peripheral neuropathy of the lower extremities each at 20% disabling. He files a new claim for prostate cancer, and he is currently undergoing chemotherapy. You decide to grant the prostate cancer. Outpatient records show that he needs help with most of his daily activities, as the chemotherapy has weakened his physical durability.      

________________________________________________________________________

3. A Veteran files an original claim for service connection of hearing loss and hemorrhoids.  Based on the evidence, you decide to grant both disabilities at 0% each.

________________________________________________________________________

4. A Veteran with a service connected heart condition was temporarily increased to 100% for a heart attack that occurred over 3 months ago.  You recently decided to reduce the evaluation based on an ejection fraction of 50%, and there is evidence showing that he is unable to work due to this disability.

________________________________________________________________________

5. A Veteran is currently service connected for diabetes with a left below-the-knee amputation. She files a new claim for service connection as she had to have her right knee amputated due to complications of diabetes, and you have granted this disability based on the evidence of record.

________________________________________________________________________

6. A Veteran files for an increased evaluation for PTSD, and you grant a 100% evaluation based on the evidence of record.

________________________________________________________________________

7. A Vietnam Veteran is service connected for diabetes mellitus at 40% disabling, and peripheral neuropathy of the lower extremities each at 20% disabling. He files a new claim for prostate cancer, and he is currently undergoing chemotherapy. You decide to grant the prostate cancer. There is no evidence showing that he needs help with his daily activities.

________________________________________________________________________

8. A Veteran is service connected for ankylosis of the left knee.

________________________________________________________________________

9. A Veteran was recently granted service connection for nephropathy, as secondary to his service connected diabetes mellitus. In CAPRI, you noticed that there is a diagnosis of hypertension.

________________________________________________________________________

10. A Veteran files an original claim for service connection of migraine headaches. Upon review of the STRs you didn’t find treatment for migraines, but there were several reports showing that he was diagnosed with hypertension.  

________________________________________________________________________

11. You recently increased a Veteran’s combined service connected disability to 90% disabling, and granted IU with no future examinations.

________________________________________________________________________
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