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Intermediate VSR Refresher Course:

Requesting VA Examinations
Trainee Handouts

	Prerequisite Training
	Prior to this training, you should have at least six months of on the job experience and have a working knowledge of ordering VA examinations.  

	PURPOSE OF LESSON


	The purpose of this lesson is to reinforce the correct procedures for requesting VA examinations (VAE) and to remind trainees to utilize the Electronic Performance Support System (EPSS) tools, Request VA Examinations module and Medical EPSS, when they have a difficult case.  This lesson will also allow trainees an opportunity to apply their knowledge to cases representing common Systematic Technical Accuracy Review (STAR) errors in VAE requests.  

This lesson presents the following material to the trainee:

· The regulations and EPSS modules that pertain to VA exams

· Vas Section 5103 (previously known as ‘Duty to Assist’) requirements as it pertains to VA exams

· Review of common STAR errors as it relates to VA Exams 

Critical: This lesson does not authorize VSRs to order medical opinions.  VSRs must have at least 24 months of job experience and successfully complete the Medical Opinions course under the mandated Journey Level VSR curriculum prior to requesting opinions. 

	Time Required
	 2 hours: 1.5 hours for participatory discussion/lecture and 0.5 hour for review exercises

	Instructional Method
	Computer based training, participatory discussion and practical exercises.  Practical exercises also include the trainees working live cases pulled (or screened e-cases) prior to the beginning of the class.
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References

 38 CFR

· 3.159 – Department of Veterans Affairs assistance in developing claims
· 3.303 – Principles relating to service connection

· 3.304 – Direct service connection; wartime and peacetime
· 3.306 – Aggravation of preservice disability
· 3.307 – Presumptive service connection, on or after January 1, 1947
· 3.309 – Disease subject to presumptive service connection
· 3.310 – Disabilities that are proximately due to, or aggravated by, service-connected disease or injury
· 3.317 – Compensation for certain disabilities due to undiagnosed illnesses
· 3.318 – Presumptive Service Connection for Amyotrophic Lateral Sclerosis
· 3.326 – Examinations 

· 3.800 – 3.816 – Special Benefits

 M21-1MR 
· I.1.A.2.d - Duty to Obtain Examination or Medical Opinion 
· I.1.C.7 – Requesting a Medical Opinion or Examination 

· III.iv.3 – Examinations
· III.iv.6.B.3 – Inferred Issues and Ancillary Benefits
· III.ii.2.A.4 – Ancillary Benefits
· IV.ii.2.A.1.a – Implied Issues
· Electronic Performance Support System (EPSS)

· Medical EPSS
· Request a VA Examination EPSS module
Duty to Assist
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After reviewing 38 CFR 3.159 and the Manual references, please write down the three criteria that must be met in order to request VA examinations (VAEs). 

1. ___________________________________________

___________________________________________

___________________________________________

2. _________________________________________________________________________________________________________________________________

3. _________________________________________________________________________________________________________________________________

Medical vs. Lay Evidence

[image: image11.wmf]
Competent medical evidence means evidence provided by a person who is qualified through education, training, or experience to offer medical diagnoses, statements, or opinions. Competent medical evidence may also mean statements conveying sound medical principles found in medical treatises. It would also include statements contained in authoritative writings such as medical and scientific articles and research reports or analyses. [38 CFR 3.159(a)(1)]

Competent lay evidence means any evidence not requiring that the proponent have specialized education, training, or experience. Lay evidence is competent if it is provided by a person who has knowledge of facts or circumstances and conveys matters that can be observed and described by a lay person. These can include buddy statements from persons who may have witnessed the injury or event.  This maybe enough evidence to order a VA examination. [38 CFR 3.159(a)(2)]

How Section 5103 Applies to Ordering Exams:

Direct Service Connection
Direct service connection is evaluated for every new condition claimed by a Veteran and it means the condition was incurred during the Veteran’s active duty service.  An illness incurred in service, means the Veteran was injured or contracted a disease within the dates of his/her qualifying service.
When to request a VA exam: Direct Service Connection
	General Guidelines for Ordering Exams in Claims for Direct Service Connection

	
	C-file contains competent evidence of a current condition
	No evidence of a current disability
	Claim filed within one year from date of separation

	STRs positive for treatment/diagnosis of claimed condition in service
	Order a VAE (opinion may be needed if there is no continuity)
	No VAE (unless chronicity has already been est i.e. diabetes, ms arthritis)
	Order a Gen Med Exam*

	STRs negative for treatment/diagnosis of claimed condition in service 

	No VAE
	No VAE
	Order a Gen Med Exam*

	STRs negative for treatment/diagnosis of claimed condition in service, But lay evidence was provided by someone that is qualified to provide this information and there is no evidence to the contrary


	Order an examination(opinion may be needed if there is no continuity)
	Order an examination(opinion may be needed if there is no continuity)
	Order an examination(opinion may be needed if there is no continuity)

	Remember to order a General Medical exam for all conditions except those conditions requiring specialty exams.




A VA exam is ordered when the three criteria that you identified from 38 CFR 3.159(c)(4) are fulfilled.  (4 

38 CFR 3.159 (C)(4) Providing medical examinations or obtaining medical opinions. 
In a claim for disability compensation, VA will provide a medical examination or obtain a medical opinion based upon a review of the evidence of record if VA determines it is necessary to decide the claim. A medical examination or medical opinion is necessary if the information and evidence of record does not contain sufficient competent medical evidence to decide the claim, but: 

(A) Contains competent lay or medical evidence of a current diagnosed disability or persistent or recurrent symptoms of disability; 

(B) Establishes that the veteran suffered an event, injury or disease in service, or has a disease or symptoms of a disease listed in §3.309, §3.313, §3.316, and §3.317 manifesting during an applicable presumptive period provided the claimant has the required service or triggering event to qualify for that presumption; and 

(C) Indicates that the claimed disability or symptoms may be associated with the established event, injury, or disease in service or with another service-connected disability. 

(ii) Paragraph (4)(i)(C) could be satisfied by competent evidence showing post-service treatment for a condition, or other possible association with military service. 

(iii) Paragraph (c)(4) applies to a claim to reopen a finally adjudicated claim only if new and material evidence is presented or secured. (Authority: 38 U.S.C. 5103A(d)) 

There are instances when you may need to refer a case to the rating activity for a medical opinion.  Provided below is a list of some of the most common examples of conditions requiring medical opinions.  Please note that this is not a comprehensive list.

· hearing loss due to acoustic trauma

· asbestos exposure condition based on the Veteran’s MOS code

· conflict of diagnosis

· musculoskeletal conditions for paratroopers

· residuals of a traumatic brain injury prior to the Gulf War

There are also conditions that may be service connected without a VA exam so long as there is evidence of 1) an in-service event or treatment and 2) current competent medical evidence of record in the claims folder.  These conditions include, but are not limited to:

· active cancers

· diabetes (if the current medical evidence shows the individual is on insulin and/or a diet regimen)

· joint replacements

· cardiovascular accidents, i.e. heart attacks, strokes, etc.

· comatose state

*** Remember that the threshold for ordering an examination is very low****
Service Connection by Aggravation 
Service connection by aggravation is evaluated when a Veteran claims service connection for a condition that existed prior to service.  For an illness to be aggravated by service means the Veteran was injured or contracted a disease prior to his/her enlistment and the residuals of that injury or disease was worsened by his/her participation in active duty service.  The principles relating to service connection due to aggravation can be found in 38 CFR 3.303(c) and 38 CFR 3.306.  

When to request a VA exam: Direct Service Connection by Aggravation

The same rules for direct service connection apply for service connection by aggravation.

	General Guidelines for Ordering Exams in Claims for 

Direct Service Connection by Aggravation

	
	C-file contains competent evidence of a current condition
	No evidence of a current disability
	Claim filed within one year from date of separation

	Disability shown on enlistment exam and STRs show worsening in service
	Order a VAE with medical opinion
	No VAE
	Order a Gen Med Exam*

	Disability shown on enlistment exam but no further worsening is shown in service 
	No VAE
	No VAE
	Order a Gen Med Exam*

	Disability is not shown on enlistment exam but condition was treated/ diagnosed in service 
	Order a VAE with medical opinion
	No VAE
	Order a Gen Med Exam*

	* remember to order a General Medical exam for all conditions except those conditions requiring specialty exams.
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A common example of a claim for aggravation is pes planus, or flat feet, which is often aggravated from marching.
Secondary Service Connection

Secondary service connection is evaluated when a Veteran claims a condition as being related to and/or caused by a service connected disability.  It is not necessary to prove that the secondary condition was incurred or presumed to have been incurred during service, or aggravated by service.  It is necessary to prove that there is a causal relationship between the primary and secondary conditions.  Please refer to 38 CFR 3.310.

The three steps to service connection vary slightly with secondary service connection.  Review the following table for how the criteria changes.

	Service Connection
	Secondary Service Connection

	In-service event
	The service connected disability is the in-service event 

	Current disability
	Medical evidence or lay statement

	Nexus (link between in-service event and current disability)
	If plausible relationship, order VAE with language

	
	If relationship is not plausible, the Veteran must provide an opinion with rationale from his/her medical professional
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When to request a VA exam
A VA exam will be requested when the above criteria are met.  In ordering a VAE for secondary service connection, the remarks on the exam request should say,

“The Veteran is claiming that [Condition A] is a direct result of [SC Condition/primary condition].  Please provide an opinion* regarding whether there is a causal relationship between these two conditions. State your conclusions using one of the following legally recognized phrases:

a) ________is caused by or a result of______________

b) ________is most likely caused by or a result of  _____________

c) ________is at least as likely as not (50/50 probability) caused by or a result of ______

d) ________is less likely as not (less than 50/50 probability caused by or a result of:____

e) ________is not caused by or a result of _________

f) ________I cannot resolve this issue without resort to mere speculation.”

* Opinions for secondary conditions and conditions deemed to be aggravated by service are the only opinions you are authorized to order without completion of the Advanced VSR Medical Opinions class.  M21-1MR.III.iv.3.A.9.a  says…. “A VSR assigned to the Predetermination Team may request a basic or straight-forward medical opinion if he/she has completed the Advanced Development Course.”
The following is a list of accepted plausible secondary relationships, if a Veteran is service connected for one of the conditions, and how to handle a claim for said relationship: 

· Hypertension and arteriosclerotic heart disease – accepted complication and no opinion necessary.  Consider as a claim for increase.
· Hypertension and cerebral infarction (stroke) – accepted complication and no opinion necessary.  Consider as a claim for increase.
· One orthopedic condition and a service-connected orthopedic disability* - accepted complication (within reason).  The secondary opinion statement is required in the VAE request.

· Depression and a service-connected disability* - accepted complication (within reason).  The secondary opinion statement is required in the VAE request.

* These conditions have a qualifying “within reason” statement.  This means that the conditions must be medically close enough to be plausible.  Here are some examples:

A) a Veteran claims a back condition as related to a service-connected knee disability.  This is plausible.

B) [image: image14.wmf]a Veteran claims a right shoulder condition as related to a service-connected knee disability.  This is not automatically plausible; we would need medical evidence of a link/causal relationship, such as in this example the Veteran requires the use of a cane or other walking-assistance device that causes strain on his shoulder. 
The following claims for secondary service connection will require a medical opinion, please refer all such cases to a RVSR: 

· Aggravation of a non-service connected condition due to a service connected disability.
· A private medical opinion links a condition to a service connected disability; however, medical evidence shows conflicting information regarding the origin/treatment of the condition.  
· PTSD and cardiovascular condition – the Veteran must submit a private medical opinion with rationale prior to VA ordering an exam with a medical opinion
· Rheumatic heart disease and arteriosclerotic heart disease - the Veteran must submit a private medical opinion with rationale prior to VA ordering an exam with a medical opinion
[image: image15.wmf]Presumptive Service Connection

A presumptive illness means the veteran is presumed to have contracted a disease within the dates of his/her qualifying service.  The only difference between direct and presumptive service connection is the amount of proof required.  Presumptions lighten the burden of proof when patterns of circumstances impact Veterans’ abilities to establish direct service connection.  All entitlements under presumptive service connection are identical to those under direct service connection.  Please refer to 38 CFR 3.307 and 3.309 for further information on presumptive chronic conditions and presumptive conditions related to a special event (i.e., herbicide exposure).
When to request a VA exam: Presumptive Service Connection
In claims for presumptive service connection, the criteria found in 38 CFR 3.159(c)(4) must still be met to order an exam; however, the criteria of an “in-service event” does alter due to presumptive periods.  
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current disability through competent medical and/or lay evidence
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“in-service event” – the VSR will review STRs (to rule out direct service connection) and post-service medical records for a diagnosis of the claimed condition or symptoms or findings of the condition noted during the presumptive period. * Remember: A confirmed diagnosis of the presumptive condition does not have to be made during the presumptive period itself.  
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nexus – this criteria is generally satisfied by the legislation identifying the condition as presumptive based on a certain event/criteria
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Claims for Increase
Claims for increase include claims for an increase in the percentage of a service connected disability, claims for temporary total disability evaluations (Paragraph 29 & 30), and claims for Special Monthly Compensation (SMC).

When to request a VA examination: Claim for Increase
Generally, claims for increase do not require a review of the STRs, however, a review of current post-service medical records (either private or government healthcare provider treatment records) is required.  More often than not, a claim for increase will require a VA exam.  When the post-service medical records do not adequately reveal the current state of the Veteran’s disability, our statutory duty to assist requires a current medical examination.

Increase in evaluation 

In claims for an increase in evaluation of a service-connected disability, order a VAE if there is

1. evidence of increased disability but the medical evidence is insufficient for rating purposes, or 
2. the Veteran provides a statement that his condition is worse.
Note:  If a veteran had a VA examination for the claimed condition within the past year, consult with a RVSR before proceeding with another examination request.
Please note that even if the evidence of record is sufficient for rating purposes, you are still required to provide a VCAA letter to the Veteran.  However, you do not have to wait for the DTA period to expire prior to refering the case to the rating activity.

Temporary Total Disability Evaluation

[image: image16.wmf][image: image17.wmf]In claims for temporary total disability evaluation, a VA exam is generally not needed but will be required at a later date provided in the related subsequent rating decision.  Recall that Paragraph 29 claims are based on hospital treatment and/or observation for a service-connected disability over a period greater than 21 days.  If the claim is opened based on a Veteran’s statement, we will need to obtain evidence of his/her hospitalization prior to rating.  Paragraph 30 claims require the Veteran’s hospital discharge papers or outpatient records prior to rating.

Paragraph 28, or prestabilization, ratings are for assignment in the immediate post-discharge period and continue for a 12-month period following discharge from service. VA is not required to provide an exam prior to the assignment of a prestabilization rating; however, a completed VA exam will not preclude assignment of these benefits. In each prestabilization rating an examination will be requested to be accomplished not earlier than 6 months nor more than 12 months following discharge.

Special Monthly Compensation (SMC)

In Special Monthly Compensation claims, the VA exam requests require special language based on the specific SMC criteria for which the Veteran is applying.  The table below provides examples for two common types of SMC claimed.

	Type of SMC criteria
	VAE worksheet
	Ask…

	Aid & Attendance (A&A)
	A&A/Housebound worksheet
	“Please note whether the Veteran needs the aid and attendance of another individual to perform and 

complete his activities of daily living.”

	Loss, Loss of Use (L/LOU), of an Extremity*

Our example – 

LOU of right hand
	Appropriate specialty exam worksheet

Our example – Hand, Thumb, and Fingers
	“For the Veteran’s (insert claimed condition; our example – right hand), please provide a detailed objective description of the hand’s remaining function, a quantitative assessment of strength for his hand, and a description of any pain that affects his use of his right hand.”

(M21-1MR, IV.ii.2.H.36.c)
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* Claims based on Loss/Loss of Use (L/LOU) are complicated and too varied to provide an exhaustive list in the above format.  The example for LOU of an extremity is only one of the many conditions that may be claimed.  L/LOU claims should be discussed with a member of the rating activity prior to any exam requests to ensure the claim is valid and the evidence of record is sufficient to rate. 
Reopened Claims 

A reopened claim is considered any claim for an issue that is received after final disallowance of that same issue.  To reopen a claim, the Veteran must submit new and material evidence.    

When to request a VA examination

For reopened claims, follow the criteria for the type of claim the Veteran is filing.  Order a VA exam when new and material evidence is sufficient if the previous claim had been denied due to lack of a current disability.      

[image: image19.wmf]Implied Issues

An implied issue is one which involves consideration of a chronic disability found in the service treatment records even if it is not claimed by the Veteran (M21-1MR, Part IV, Subpart ii, 2.A.1.a).  If there is a diagnosis, or continuous treatment, of a chronic condition during the veteran’s period of service, then this issue must be addressed by a RVSR.  It is not the VSR’s responsibility to order a VA exam for an implied issue unless directed by the rating activity.
Note:  Consideration must be given to all chronic disabilities found in the STR’s even if they were not claimed. 

Inferred Issues

An inferred issue is one which is not specifically placed at issue by the claimant but which is derived from the consideration or outcome of a related issue or placed at issue by the RVSR or VSR from a review of the evidence.

Refer to M21-1MR.III.iv.6.B.3.d for a chart on when and how to infer issues.  Many inferred issues are for potential entitlement to ancillary benefits, such as Dependent’s Educational Assistance (DEA or Chapter 35), Specially Adapted Housing, and Automobile and Adaptive Equipment, etc.  A list of ancillary issues can be found in M21-1MR, III.iv.6.B.3.    

Please note that not all inferred issues will be addressed by a VSR.  It must first be addressed by the rating activity.  However, many of the ancillary benefits may be inferred by a VSR.  For example, it will often fall to the VSR to infer potential entitlement to vocational rehabilitation benefits when a Veteran is granted a new service connected condition at 10% disabling or more. 
Common STAR Errors in VAE Requests

Some of the more common STAR errors regarding VA exam requests during FY 2012 (the B2 criteria) include, but are not limited to:
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requesting the wrong exam worksheet
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requesting the exam at the wrong medical center.  To identify the closest VA medical center to the Veteran, please utilize the updated zip code locator tool located at http://vaww.pssg.med.va.gov/PSSG/search_zipcode4.html.
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not sending the claims folder when ordering Mental, Dental, Eyes, or Ears exams (applies only to requests to a VA Medical Center.  Folders are not sent for Contract exams.) 
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not sending the claims folder when requesting medical opinions

[image: image9.png]



not evaluating all evidence of record prior to submitting the exam request (i.e. A Veteran asked for an increased in his service connected lung cancer (the 0 percent).  CAPRI records showed the Veteran was undergoing chemotherapy treatment for lung cancer.  No exam was required as evidence was sufficient to rate.)

	Common disabilities and their maximum evaluation

	0% maximum
	10% maximum
	20% maximum
	30% maximum
	50% maximum

	Malaria*

Tuberculosis*
	Tinnitus

Loss of Sense of Smell/Taste

Deviated Nasal Septum

Injury of Coccyx
	Splenectomy

Hemorrhoids
	Flat feet, unilateral

Oopherectomy

Removal of gallbladder

Allergic Rhinitis

Chronic Cholecystitis

Irritable Bowel Syndrome

Hysterectomy
	Migraine Headaches

Salpingo-oophorectomy and Hysterectomy


*Unless medical evidence shows active disease process

Practical Exercises: Requesting VA Exams
Review the scenarios and determine the next course of action. Use the EPSS Request a VA Exam Module and Manual references to check your answers. 
Connor MacAllister

Connor MacAllister filed a claim for service connection for a right knee condition, a low back condition, bilateral hearing loss, and hemorrhoids on November 6, 2008.  He was separated honorably from military service on September 30, 2005.  

Service treatment records were submitted with the claim and show: 

· an in-service diagnosis of arthritis of the right knee 

· an injury to his lumbar spine with continued treatment until his separation, and

· a marked decrease in his hearing loss from his entrance to his separation, but no diagnosis.  

His private medical records have the following diagnoses: 

· degenerative joint disease of the knees, bilateral (diagnosed March 14, 2005), 

· degenerative joint disease of the lumbar spine (diagnosed December 3, 2005),

· hearing loss, bilateral (diagnosed December 3, 2005), and 

· GERD (diagnosed December 3, 2005).

1. What is your first step in Mr. MacAllister’s claim?

2. Will you order a VA exam?  If yes, what exams will you order?

3. What should the remarks say on the exam request?

4. Will Mr. MacAllister’s claims folder be sent to the VA medical center?

Regina Phalange

Regina Phalange submitted a VA Form 21-4138 on July 30, 2009 claiming an increase in her low back condition, right hand carpal tunnel, neck strain, migraine headaches, and bilateral hearing loss.  With her statement she submitted medical records from her private physician.  A review of the records indicates she was in a car accident on May 9, 2009 in which she suffered from whiplash, low back pain, and a laceration on her left arm.  

DD Form 214 shows she served honorably from March 7, 1985 through June 6, 2005.

Rating Decision dated May 10, 2006 shows the following:

Service connection for carpal tunnel syndrome, right hand, is granted at 10 percent (DC 8599-8515) effective June 7, 2005.

Service connection for intervertebral disc syndrome is granted at 10 percent (DC 5243) effective June 7, 2005. 

Service connection for bilateral pes planus is granted at 30 percent (DC 5276) effective June 7, 2005.

Service connection for migraine headaches is granted at 50 percent (DC 8100) effective June 7, 2005. 

Service connection for cervical strain is denied because the medical evidence of record does not show an injury in service nor does it show a currently diagnosed condition.

Service connection for tinnitus is denied because the medical evidence of record does not show the disease was incurred in nor aggravated by military service.

1. Do you order an exam in conjunction with the VCAA letter?  If yes, do any conditions require an opinion or referral to the rating activity?

2. Do we require any further medical evidence beyond a VA examination?

3. Please list the exams you would order in this example and provide the remarks you would provide in the exam request.

Ken Adams

Mr. Ken Adams is an honorably discharged veteran who served in the U.S. Air Force for the period of September 1, 1989, through September 30, 1995.  He served in Southwest Asia for one year.  Mr. Adams has established service connection for migraine headaches, acne, Crohn’s disease, and bilateral hearing loss.  

The Veteran submits the following statement,  “I was recently diagnosed with avascular necrosis in my right hip.  I have been taking Prednisone for years to help control my Crohn’s disease.  My private physician has linked my avascular necrosis to my continuous use of steroids.”  

CAPRI records support the Veteran’s statement that he has been taking high doses of corticosteroids for years as a result of his Crohn’s Disease and has been diagnosed with avascular necrosis of his upper femur.  

1. Do you order a VA exam in conjunction with sending the VCAA letter?

2. If you answered no to question 1, why did you not order a VA exam?

3. If you answered yes to question 1, what exam worksheet would you order?

Kate Miller

Kate Miller filed a claim for service connection for bilateral pes planus on October 1, 2005.  On her application, she indicated that repeated road marches caused her pes planus to worsen while in the military.  She submitted certified copies of her service treatment and personnel records with her claim and the documents show she served honorably from May 1, 1980, through July 8, 2003.  After reviewing the service treatment records, you find the enlistment examination reveals a diagnosis of bilateral pes planus, asymptomatic, plus several treatment records for pes planus through the Veteran’s service.  Her exit physical shows a diagnosis of pes planus and a diagnosis of hypertension, plus a statement that she exhibited marked hearing loss but no diagnosis is noted.  

The Veteran also submitted treatment records from Dr. Smith for the period of July 2003 to the present.  The records reveal continuous treatment of her bilateral pes planus and as well as a recent diagnosis of arteriosclerotic heart disease.  Ms. Miller underwent an angioplasty at the Wright Patterson Air Force Base six months prior to the date she submitted her claim.  

1. What is your first step in Ms. Miller’s claim?

2. Will you order a VA exam?  If yes, what exam(s) will you order?

3. What should the remarks say on the exam request for pes planus?

4. Will Ms. Miller’s claims folder be sent to the VA medical center?

September 3, 2013
Page 4 of 8
PAGE  
September 3, 2013

Page 1 of 18

