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Objectives
· Given references and the student handout packet, differentiate the elements of administrative decisions, with 85% accuracy.

· Given references and the student handout packet, identify procedural and evidentiary requirements for administrative decisions, with 85% accuracy.

· Given references and the student handout packet, identify the components required to make a willful misconduct determination, with 85% accuracy.

· Given references and the student handout packet, differentiate types of willful misconduct and the associated procedural and evidentiary determination requirements, with 85% accuracy.

· Given references and the student handout packet, identify considerations for line of duty determinations, with 85% accuracy.

· Given references and the student handout packet, identify the components of a character of discharge determination, with 85% accuracy. 

· Given references and the student handout packet, differentiate types of discharge determinations and the associated procedural and evidentiary requirements, with 85% accuracy.
References

· 38 USC 101(2), Definitions: Veteran  

· 38 USC 501, Rules and regulations

· 38 USC 5104, Decisions and notices of decisions

· 38 USC 5303(a), Certain bars to benefits

· 38 CFR 3.1(d) & (m), Definitions:  Veteran & In line of duty

· 38 CFR 3.12, Character of Discharge

· 38 CFR 3.13, Discharge to change status

· 38 CFR 3.14(a), Enlistment not prohibited by statute

· 38 CFR 3.100, Delegations of Authority

· 38 CFR 3.102, Reasonable Doubt

· 38 CFR 3.103, Procedural Due Process and Appellate Rights

· 38 CFR 3.104, Finality of Decisions

· 38 CFR 3.105, Revision of Decisions

· 38 CFR 3.109, Time Limits

· 38 CFR 3.159, Department of Veterans Affairs assistance in developing claims

· 38 CFR 3.160, Status of Claims

· 38 CFR 3.203, Service records as evidence of service and discharge

· 38 CFR 3.217, Submission of statement or information affecting benefits

· 38 CFR 3.301, Line of duty and misconduct

· 38 CFR 3.360, Service-connected health-care eligibility of certain persons administratively discharged under other than honorable condition

· 38 CFR 3.500, General

· 38 CFR 3.669, Forfeiture

· 38 CFR 3.901, Fraud

· 38 CFR 3.957, Service connection

· M21-1MR III.v.1.A-F, Administrative Decisions

· M21-1MR III. ii. 6, Determining Veteran Status and Eligibility for Benefits

· Gardiner v. Shenseki, CAVC No. 06-3600

· PIES Participant Guide

· 38 CFR Character of Discharge Quick Reference handout
Topic 1: Administrative Decisions
Administrative Decisions
VSRs must prepare an administrative decision (favorable or unfavorable) for approval by a coach for formal decisions on certain issues.

There are five CFR regulations which describe the elements of an administrative decision.  They are:

· Delegations of authority, conformity, and finality of decisions   
· Reasonable doubt 
· Procedural due process and appellate rights

· Revision of decision (clear and unmistakable error (CUE) or difference of opinion)

· Preparation and approval of authorizations
Elements of an Administrative Decision

The five elements to an administrative determination (M21-1MR Part III.v.1.A.2.c) are:

· Preparation: review the evidence.
· Issue: state the issue in question.
· Evidence: list all documents and information reviewed in making the decision.
· Decision:  briefly state the decision, be clear 
· Reason and Basis:  this section must be included in all administrative decisions, including favorable ones.
Notification Requirements

This must be included when sending a notice of an administrative decision: 

· The issue:  applicable VA regulations that are used to make the determination 
· Procedures: the actions taken by the VSR, including the request for records from the service department 

· Necessary evidence: the claimant’s right to submit evidence, contention, or argument bearing on the issue
· Representation: the right to be represented, without charge, by an accredited representative of a recognized organization

· Hearing: The right to request a personal hearing prior to the determination

· Time limit: The time limit to respond (60 days), at which time a determination will be made
Notification Letter
After the determination is made,  promptly inform the claimant of the decision.  Include in the letter: 
· The reason for the decision 

· The evidence on which the decision is based 

· Appeal rights

· The procedure to follow for review by the service department

· If the decision is adverse, advise the claimant of its effect on all VA benefits (Per M21-1MR III.v.A.3.c)

Delegation of Authority

Authority is delegated to VBA personnel to make findings and decisions using applicable laws, regulations, precedents, instructions for entitlement and payment of monetary benefits to Veterans and their dependents. Authority is delegated to personnel to determine whether a claimant or payee has forfeited the right to gratuitous benefits.
Reasonable Doubt
Reasonable doubt exists if there is a balance of positive and negative evidence neither proving nor disproving a claim. Reasonable doubt exists when there is uncertainty that falls within a range of probability that is not speculation or remote possibility. It is not used to reconcile actual conflict or if there is a contradiction in the evidence.

Reasonable doubt is applied after careful consideration of all procurable and assembled data and facts of every case.  When reasonable doubt arises regarding service origin, doubt will be resolved in favor of the claimant. Reasonable doubt is applicable in the absence of official records, particularly if the basic incident arose under combat, or similar conditions, and is consistent with known hardships of combat.

Doubting the truth of any statement submitted is not justifiable basis for denying the application of reasonable doubt if the entire record warrants it, unless there is impeachment or contradiction by evidence.

Types of Reasonable Doubt

Types of reasonable doubt include:

· Criminal – beyond a reasonable doubt

· Governmental proceedings – clear and convincing evidence

· Civil – fair preponderance

· VA – benefit of the doubt
Application of Reasonable Doubt

	If the Evidence….
	Then ... 

	Supports the position of the claimant.
	the claim is awarded.

	Does not support the claimant.
	the claim is denied.

	Is approximately balanced.
	resolve doubt in favor of the claimant.


Claimant Rights

Based on Procedural Due Process and Appellate Rights, every claimant has the right to:

· Written notice of the decision made on his or her claim 

· A hearing 

· Representation 

· Explanation of reasons for the decision on a claim
· Notice of the right to appeal

Final and Binding Decision
A rating decision is considered final and binding on all field offices of the VA as to the conclusions based on evidence in the file at the time of the decision. The VA must issue written notification in accordance with 38 U.S.C. 5104.  A final and binding agency decision is not subject to revision on the same factual basis, unless there has been clear and unmistakable error (CUE). 

Absence of CUE

The following are binding one upon the other in the absence of CUE:
· Determinations of line of duty 

· Character of discharge 

· Relationship 

· Dependency 

· Domestic relations questions 

· Homicide 

· Findings of fact of death 

· Presumptions of death

Revisions of Decisions 

Revisions of decisions may be granted in the following circumstances:

· If an award was based on an act of commission or omission by the payee, or knowledge of such

· If there is a change in law or in interpretation of the law 

· If the evidence shows SC was illegal for these reasons:

· Error

· Difference of Opinion

· Character of Discharge

· Severance of SC

· Reduction in evaluation – compensation or pension

· Reduction in evaluation – Chapter 18 beneficiaries

VSR Responsibilities

The VSR has the responsibility to:
· Make the determination, based on all evidence available, to award or deny benefits for each issue.

· Dispose of all issues based on eligibility criteria and any rating decision, and inform the claimant of each disposition.
Section 5103 Notification Requirements 

VA is obligated to assist claimants in developing facts pertinent to their claims and to render decisions which grant every benefit that can be supported under the law while protecting the interests of the Government. Due process provides the claimant with the right to provide evidence and testimony that he or she believes is relevant.  Due process is especially important if the decision may be unfavorable.
Notification requirements must be followed as development proceeds through the administrative decision process.  Regular development (i.e. a Section 5103 Notice) for compensation and pension claims can be started before a character of discharge determination is completed.  
Discussion
Jack Rabbitt files a claim with the VA for compensation for bilateral hearing loss. The claim was received on January 5, 2006.  Mr Rabitt served on active duty in the Air Force from January 2, 1990 to January 1, 1993.  He received an Other than Honorable Discharge. The only information submitted by the claimant was his completed VA Form 21-526 and Copy 4 of his DD Form 214 (July 1, 1979 edition) certified by a VSR. 

1. What is the issue? 
2. What evidence is missing? 

3. Are due process procedures required? 
4. If you determine the discharge is dishonorable for VA purposes, can the Veteran appeal?   
Topic 2: Willful Misconduct Determinations
Willful Misconduct
One of the more crucial reasons for an administrative decision is willful misconduct.  It is defined as: 

· An act involving conscious wrongdoing or known prohibited action

· A deliberate or intentional wrongdoing with knowledge of or wanton and reckless disregard of the probable consequences
Willful Misconduct Determination
Mere technical violation of police regulations or ordinances does not constitute willful misconduct. Willful misconduct is not determinative unless it is the proximate cause of injury, disease, or death.
Disability pension is not payable for any condition due to the Veteran’s own willful misconduct. Service departments’ findings of no willful misconduct are binding on the VA unless patently inconsistent with the facts and the requirements of VA law.  This phrase grants the VA more leeway in determining the presence or absence of willful misconduct.

Make a willful misconduct determination if a death or disability that affects entitlement occurred under questionable circumstances. Willful misconduct is not determinative unless it is the proximate cause of injury, disease, or death.
 The principles stated in M21-1MR, Part III, subpart v, 1.D.19 regarding circumstances in which line of duty should not routinely be questioned apply to willful misconduct.
Vehicular Accidents

Evidence clearly establishing wanton and reckless disregard of the probable consequences in a vehicular accident is generally the decisive factor in a willful misconduct determination. Consider the following: 

· The principles of wanton and reckless disregard 

· The service department’s findings 

· Other available factors and evidence 

Guidelines for Vehicular Accident Determinations 

To determine if the Veteran’s disability or death resulted from a vehicular accident, these guidelines should be used:

· Is it established that the Veteran was the operator of the vehicle?
· Is it established that the Veteran contributed in some way to the cause of the accident, for example, interference with the operator?

· Obtain and carefully consider all evidence available, including police reports
Secondary Evidence 

In vehicular accident cases in particular, frequently there is no direct testimony or there is testimony that presents an incomplete picture.  Therefore, the secondary evidence assumes added importance and is given much weight.  These facts speak for themselves and are not subject to the variations of observation or self-interest that may be found in direct testimony.

 Examples of secondary evidence:

· Skid marks

· Damage to vehicles

· Position of vehicles after the accident in relation to point of impact

· Evidence of debris and scattered parts

· Excessive speed

· Improper diversion of attention to companions

· Use of intoxicants
Combining Factors 

Although a single factor may not be sufficient for wanton or reckless disregard or the proximate cause, when the factors are combined, the Veteran’s manner of operation of a vehicle can be deemed so unreasonable and dangerous that it constitutes wanton and reckless disregard of consequences. For example, the accident may have resulted from combined factors in the absence of intervening causes:

· Mechanical defect in the vehicle

· Defect in the roadway

· Another person’s actions
Alcohol Consumption

Willful misconduct in regard to alcohol consumption is the willingness to achieve a drunken state, and while in this condition, to undertake tasks unqualified for, physically and mentally, because of alcohol. 
Determinations of willful misconduct in such instances depend on the facts found. A person is held responsible for disabling injuries or death that result directly and immediately from indulgence in alcohol on any individual occasion.

Guard against findings of willful misconduct on the basis on inconclusive evidence.  An adverse determination requires that there be excessive indulgence as the proximate cause of the disability or death in question. Consider laboratory tests of alcoholic intoxication along with all other facts and circumstances.  
Drinking and Willful Misconduct

Considerations regarding the drinking of alcoholic beverages and misconduct are:

· The simple drinking of alcoholic beverage is not of itself willful misconduct 

· The deliberate drinking of a known poisonous substance is considered willful misconduct 

· If, in the drinking of a beverage to enjoy its intoxicating effects, intoxication results proximately and immediately in disability or death, the disability or death is considered willful misconduct 

· Organic diseases and disabilities which are a secondary result of the chronic use of alcohol as a beverage, whether out of compulsion or otherwise, is not willful misconduct 
Alcohol Use Determination 

	Willful Misconduct
	Not Willful Misconduct

	Deliberate drinking of a known poisonous substance (alcohol) or under conditions which would raise a presumption to that effect


	Simple drinking of alcoholic beverages



	Drinking a beverage to enjoy its intoxicating effects which results proximately and immediately in disability
	Organic diseases and disabilities which are a secondary result of the chronic use of alcohol as a beverage, whether out of compulsion or otherwise




Blood Alcohol Concentration (BAC) 

The table below indicates Blood Alcohol Concentration (BAC).  Under 23 USC 163, BAC of .08 is a per se violation of driving while intoxicated.  By July 2005, all states had adopted BAC of .08 as the legal level of intoxication.

	Blood Alcohol Concentration
	Level of Intoxication

	.00 - .05
	Presumed not under the influence of intoxicating liquor

	.05 - .08
	No presumption that the person was or was not under the influence of alcohol (Such fact may be considered with other competent evidence in determining if the person was under the influence of intoxicating liquor)

	.08 or more
	Presumption established that the person was under the influence of intoxicating liquor.


Intoxication 

38 CFR 3.301(d) (LOD; abuse of alcohol) does not use the word intoxication.  Instead, the regulation refers to the abuse of alcohol over time or excessive use at any time as to have resulted in injury or death.  The facts must be looked at to determine the level of impairment and causation.  

The manual addresses the issues of presumption of intoxication or when the level of alcohol exceeds .01. The next question is whether the individual was impaired by ingestion of alcohol and that impairment proximately caused the injury or death.  Impairment can be shown by errors in judgment by the claimant, errors which he/she would not normally have made.
Drug Usage 
Drug usage includes:

· The use of illegal drugs, illegally or illicitly obtained

· The use of prescription drugs illegally or illicitly obtained 

· The intentional use of prescription or non-prescription drugs for a purpose other than its medically intended use 

· The use of substances other than alcohol, such as paint or glue, to enjoy their intoxicating effects
Drug Considerations 

Consider the following when making determinations of willful misconduct and drug usage:

· The isolated and infrequent use of drugs by itself is not considered willful misconduct 

· The progressive and frequent use of drugs to the point of addiction is considered willful misconduct 

· Where drugs are used to enjoy or experience their effects and the effects result proximately and immediately in disability or death, such disability or death will be considered the result of the person's willful misconduct 

· Organic diseases and disabilities which are a secondary result of the chronic use of drugs and infections coinciding with the injection of drugs is not considered of willful misconduct origin 

· Where drugs are used for therapeutic purposes or where use of drugs or addiction thereto, results from a service-connected disability, is not considered misconduct. 

· An injury or disease incurred during active military, naval, or air service shall not be deemed to have been incurred in line of duty if such injury or disease was a result of the abuse of alcohol or drugs by the person on whose service benefits are claimed
Drug Use Determination
	Willful Misconduct
	Not Willful Misconduct

	Progressive and frequent use of drugs to the point of addiction
	Isolated or infrequent use of drugs by itself



	Drugs are used to enjoy or experience their effects and the effects result proximately and immediately in disability or death  
	Where drugs are used for therapeutic purposes or where the use of drugs or addiction thereto, results from a service- connected disability



	
	Organic diseases and disabilities which are a secondary result of the chronic use of drugs and infections coinciding with the injection of drugs 




Caution 

Do not consider the accidental or careless use of prescription or non-prescription drugs, or other agents, to be drug abuse unless it is the result of:

· Intoxication from alcohol or illegal drugs

· The Veteran’s willful misconduct
The “reasonable person” standard applies and the VSR should be careful not to apply his/her own personal standard or bias.
Discussion

Tim Tomaine submitted an application for residuals of a gunshot wound.  He also provided a copy of an interim Line of Duty, noting a gunshot wound that was not self-inflicted.  Further information was pending the completion of the line of duty investigation. The regional office received the formal LOD determination along with supporting documentation.  After investigation, it was concluded that SSG Tomaine was not in line of duty when he sustained the gunshot wounds, but it was due to his own misconduct.  

The LOD investigation summarized events leading to SSG Tomaine’s wound.  In February, witnesses observed SSG Tomaine drinking a bottle of vodka and then began to ranting to his wife. While talking, SSG Tomaine was playing with an unregistered handgun he kept in his desk.  He and his wife began to argue and a physical altercation ensued.  A child in the house called 911 and two police officers were dispatched to SSG Tomaine’s residence.  Upon arriving, both officers detected the odor of alcohol on SSG Tomaine and initiated an investigation into the alleged domestic violence.  After completing their investigation, the officers determined that SSG Tomaine needed to be taken into custody.  

SSG Tomaine stated that his career was over and pulled a pistol from the small of his back.  He pinned one of the police officers to the floor and ordered the second officer to the floor.  He took the service weapon from the police officer on whom he was sitting and pointed it at the second officer.  More police arrived on the scene. SSG Tomaine ordered the newly arrived officers to disarm themselves or he would kill both of the subdued officers.  The police officers would not comply so SSG Tomaine fired two shots.  One officer returned fire striking SSG Tomaine in the arm and chest.  

As part of SSG Tomaine’s hospitalization, a BAC test was performed revealed blood alcohol content (BAC) of 0.16.  The Chief of the Behavioral Health Department at Fort Snare reviewed SSG Tomaine’s electronic medical records, finding no evidence of mental health issues and reported that SSG Tomaine denied feeling down, depressed, or hopeless.  A legal review was conducted of the Line of Duty Investigation by the Brigade Judge Advocate.  This review found the investigation to be legally sufficient to support the finding of “Not In Line of Duty- Due to Own Misconduct.”  He received a General Discharge due to the incident.  

1.  What actions do you need to take?

2.  Are the injuries sustained by Tim Tomaine due to service or misconduct?

3. What is the appropriate regulation?

Topic 3: Line of Duty Determinations

Line of Duty Determinations
Considerations for in the line of duty determinations are: 

· Direct service connection may be granted only when a disability or cause of death was incurred or aggravated in the line of duty, and not the result of the Veteran's own willful misconduct or, for claims filed after October 31, 1990, the result of abuse of alcohol or drugs. 

· Injury or disease incurred or aggravated during a period of active service, unless it was the result of the Veteran's own willful misconduct or as a result of abuse of alcohol or drugs, or for claims filed after October 31, 1990  

· A service department finding that injury, disease or death occurred in line of duty is binding on VA, unless it is patently inconsistent with the requirements of laws administered by the VA.
Line of Duty Requirements
The requirements of line of duty will not be met, if at the time the injury was suffered, or disease contracted, the Veteran was:

· Avoiding duty by desertion, or absent without leave which materially interfered with the performance of military duty.

· Confined under a sentence of court-martial involving an unremitted dishonorable discharge.

· Confined under sentence of a civil court for a felony as determined under the laws of the jurisdiction where the person was convicted by such court. 

Check comprehension

Harry Hewes served in the Army from August 1, 2001 through August 29, 2009.  One day, he was found unconscious in his home, lying face down. He was taken by ambulance to the base hospital, where they tried to revive him.  He was pronounced dead, and an autopsy was performed. The autopsy was negative for any illegal drugs or an elevated alcohol level. It did note bruising about the temple. The ensuing police investigation also turned up negative.  His death was termed as in the line of duty – not due to misconduct.

Is there any additional development that must be done, and if so, what actions would you as the VSR need to do?
Responsibility for Line of Duty Determinations 

Authorization is responsible for all line-of-duty determinations except those involving: 

· Disease 

· Suicidal attempts 

· Suicidal death 

The rating activity has jurisdiction if disease, suicidal attempt, or suicidal death are involved.

Prepare administrative decisions for approval by a Senior Veterans Service Representative (SVSR) (or as delegated by your service center manger). Include determinations made by the rating activity in the formal rating decision.
Line of Duty Determinations Decisions
	Line of Duty

	Required
	Not Required

	If service connection is claimed for disability or death due to an injury incurred in service, determine whether the disability or death was incurred in the line of duty. 
	The service department makes a formal or informal determination that a disability or death was incurred in the line of duty (except when questionable).

	If the injury or death was incurred under circumstances which raise a legitimate issue of willful misconduct 
	Service records show that death occurred while flying in a military aircraft while on duty 



	If VA holds the disability or death was not in the line of duty
	Cases in which injuries shown by service records to have been incurred accidentally, especially if incurred in a combat zone, except when specific information citing circumstances of unauthorized leave or willful misconduct exists 

	If VA holds the disability or death to be in the line of duty, but its finding may be properly questioned
	Cases in which vehicular accidents are involved, except when there is positive evidence of record showing potential willful misconduct, such as medical records, or police reports showing intoxication of the Veteran at the time of the accident


January 1, 1957

If death occurred on or after January 1, 1957, service departments are not required by law to make a formal line-of-duty finding. However, the service departments have agreed to continue making investigations and furnishing reports to VA when requested.

Do not assume that an investigation was made in every case. In the request for a report, state what is required, either in the form of a: 

· Question 

· Request for a record that is known to exist 
· Request for a record that may reasonably be expected to exist.
Review Exercise
Review the evidence below and decide what is needed to produce an Administrative Decision.  This scenario is concerning a claim by a Veteran that his injuries were in the line of duty.  You can use the example found in the Attachments. 

Tommy Tuna filed a claim on July 6, 2009, stating he was claiming  residual from an accident that included traumatic brain injury, headaches, loss of top and bottom teeth, shattered jaw, scars on lips, internal bleeding in the lungs, and right knee cap injury.  He provided a copy of his medical documentation concerning the injuries from his private doctor.

Section 5103 development notice, sent on July 28, 2009

Facts:

Veteran’s name: Tommy Tuna

Branch of Service: US Navy

Dates of Service: April 15, 1968 to April 14, 1972

Evidence of Record:

Police report indicated T. Tuna (driver) struck a semi trailer in the rear while traveling at 65 miles per hour, 10 miles per hour over the posted speed limit of 55.  The driver sustained significant injuries and was taken to Grandview General Hospital for treatment.  The passenger, Joe Buddy, was treated on the scene for minor lacerations and abrasions and released.  The vehicle was towed to the impound lot by Mike’s Towing Service.

An NCIS investigation report included a statement by Joe Buddy about warning Tommy Tuna that he was driving too fast.  Joe Buddy also stated they had been to the local watering hole for five hours, but Tommy only had one beer.  The NCIS report reckless driving and stated it was probably in the Line of Duty, and turned it over to the Judge Advocate General’s office for review and final disposition.

STRs noted the injuries from the accident and included copies of Tommy’s treatment in Grandview General Hospital, noting head injury with headaches from hitting the windshield, dental injury and loss of upper and lower teeth from the impact on the steering wheel, pneumothorax from bleeding in the lungs, and right knee injury.  There was no blood-alcohol content testing done.  Following treatment, he was transferred to Bethesda Naval Hospital for a month and released back to full duty.  

Personnel records stated he was transferred from Bethesda to a Seabee unit in Vietnam.  Following one year, Tommy was transferred to Port Hueneme as an instructor.  He was discharged on April 14, 1972 to home. Personnel records show no evidence of reprimand or any disciplinary action.

The Judge Advocate General’s report was included in service records, indicating an additional investigation noted the accident was not in the line of duty due to excessive speeding.  The report cited consumption of alcohol, but no conclusive evidence the Veteran consumed excessive amount of alcohol prior to the accident.

Write an Administrative Decision concerning whether the Veteran’s injuries are to be considered in the line of duty.  Support your answer with appropriate references from the CFRs.

Topic 4: Character of Discharge Determinations
Characterization of Service
To properly complete a COD determination, what constitutes good service must be defined. For VA benefit purposes, to establish status as a claimant, a Veteran must have served in the active military, naval, or air service, and have been discharged or released under conditions other than dishonorable.
Benefits Available

If the former service member did not die in service, these benefits are available:

· Pension 

· Compensation

· Dependency and Indemnity Compensation (DIC)

DIC is not payable unless the period of service on which the claim is based was terminated by discharge or release under conditions other than dishonorable. 
Administrative Decision COD Requirements 

An administrative decision regarding character of discharge is needed if:

· Eligibility to the benefits claimed requires the dishonorable period of service, e.g., disability incurred during such period

· Disability or death pension eligibility requires wartime service and the discharge from such period was under other than honorable conditions

Considerations
Important considerations include:

· A COD administrative decision is not needed if there is a distinctly     separate period of honorable service which qualifies the person for the benefits claimed.

· Do not make these determinations for VA claim purposes until an application from a claimant places the matter at issue. 

· Ensure the benefits claimed are based on a period of service that requires an administrative decision.  If there is a distinctly separate period of honorable service which qualifies the person for the benefits claimed, no decision is needed for the other than honorable period.

· 38 CFR 3.13 is a complicated regulation devised to ensure that a Veteran with multiple periods of service would not forfeit all VA benefits solely due to one portion of bad service.
Discharge Development
These discharges require development:

· Bad Conduct Discharge

· Dishonorable Discharge 

· Issued as a result of a sentence of a general courts-martial

· Was the Veteran insane at the time of committing the offense which resulted in discharge--this is the only issue to be addressed 

· Under Other Than Honorable Conditions (formerly known as an undesirable discharge)

· Undesirable Discharge

· Certain Uncharacterized Discharges

A discharge or release from service under one of these conditions is a bar to the payment of benefits. Exceptions to this rule are if it is found that the person was insane at the time of committing the offense causing such discharge.
Dishonorable Discharge
According to 38 CFR 3.12(d), a discharge or release because of one of these offenses is considered to have been issued under dishonorable conditions:

· Acceptance of an Undesirable Discharge to escape trial by General Court Martial
· Mutiny or spying
· An offense involving moral turpitude, including conviction of a felony
· Willful and persistent misconduct
· Homosexual acts involving aggressive circumstances
Three elements must be present in order for the discharge to have been issued under dishonorable conditions.  Be careful when reviewing facts and circumstances that they clearly state a general court martial and not a special or summary court martial. 

Regulations do not directly state that a dishonorable discharge is a bar to benefits, however M21-1MR.III.v.1.B.5.b. clearly does.   Dishonorable discharges are only given as a result of a general court martial, that is why it is a statatory bar.

Unconditional Discharge 

A person shall be considered to have been unconditionally discharged or released from active military, naval or air service when these conditions are met:

· Service in the active military, naval or air service for the period of time the person was obligated to serve at the time of entry into service

· The person was not discharged or released from service on completion of the period of obligation due to an intervening enlistment or reenlistment 

· The person would have been eligible for a discharge or release under conditions other than dishonorable at that time except for the intervening enlistment or reenlistment.  (This is the key factor when looking at claim where a conditional discharge is a factor)
Discharge to Accept Appointment 

The following constitutes one period of service and entitlement is determined by the character of the final termination of active service: 

· Discharge to accept appointment as a commissioned or warrant officer
· Change from a reserve or regular commission to accept a commission in the other component 
· Reenlistment is a conditional discharge if it was issued during one of these periods:
· World War II, Korean conflict, or Vietnam era prior to the date the person was eligible for discharge.

· Peacetime service prior to the date the person was eligible for an unconditional discharge (death pension is an exception) 
Discharge without Benefits 

According to 38 CFR 3.12(c), benefits are not payable with discharges under these conditions:
· Conscientious objector who refused to perform military duty, wear the uniform or obey orders.
· Discharged by sentence of General Court Martial
· Resignation by an officer for the good of the service
· Deserter
· As an alien during a period of hostilities at their request
· An OTH discharge because of an AWOL period of at least 180 consecutive days
Upgraded Discharge
A discharge may be upgraded by the discharge review board.  Depending on the type of upgrade and the authority under which the discharge was upgraded, the decision may be binding on VA.

Upgraded Discharges include (38 CFR 3.12e-g):

· An honorable or UHC discharge granted by a board for corrections of discharges under authority of 10 USC 1552 is binding on VA

· An honorable or general discharge issued prior to October 8, 1977 by a discharge review board  established under 10 USC 1553, but not under authority of the President’s directive of 1-19-77; DOD’s special discharge review program; or any discharge review program implemented after 4-5-77 that didn’t apply to everyone discharged or released with an OTH conditions, sets aside any bar to benefits under 3.12(c) or (d) but not (c)(2)

· An honorable or general discharge, on or after October 8, 1977, by a discharge review board established under 10 USC 1553 sets aside any bar to benefits under 3.12(d) when certain conditions are met 
· An honorable or general discharge issued by reason of the President’s directive of 1-19-77, the DOD special discharge review program effective 4-5-77, or any discharge review program implemented after 4-5-77 and not made applicable to all persons discharged or released from service with an OTH discharge does NOT set aside any bar imposed by 3.12(c) or (d). There is an exception: See 3.12(h)
Upgrading Military Discharges

Title 10, US Code, Section 1553, is the law governing upgrading military discharges. This statue authorizes the Secretary of the Service concerned to establish a board of review, consisting of five members, to review the discharge or dismissal of any former member of an armed force under the jurisdiction of his department upon its own motion or upon the request of the former member, or, if he is dead, his surviving spouse, next of kin, or legal representative.
Time Limit

An appeal for the discharges listed must be filed within 15 years of date of separation:

· General

· Entry –Level/Uncharacterized

· Under Other Than Honorable (UOTHC or OTH) 

It must be shown that the characterization of service was the result of an error or injustice. If more than 15 years have passed since the discharge, appeals must be directed to the Board for Correction of Military/Naval Records of the respective service. Bad Conduct Discharges handed down by a Special Court-Martial may be upgraded only as an act of clemency.
Uncharacterized Separations after 10-1-82

	Uncharacterized Separations



	Level
	Explanation

38 CFR 3.12(k)

	Entry Level
	Consider uncharacterized separations of this type to be under conditions other than dishonorable. No administrative decision is required. This is considered by VA to be under honorable conditions.

	Void Enlistment or Induction
	Review uncharacterized administrative separations of this type based on the facts and circumstances surrounding the separation to determine whether it was under conditions other than dishonorable. Prepare an administrative decision.

	Dropped from Rolls
	Review uncharacterized administrative separations of this type based on the facts and circumstances surrounding the separation to determine whether it was under conditions other than dishonorable. Prepare an administrative decision.


Statutory Bar to Entitlement Cases: AWOL

Under 38 CFR 3.12(c), a discharge because of an AWOL for a continuous period of at least 180 days is the case most likely to fall under 38 CFR 3.12 (c).  This bar to benefit entitlement does not apply if there are compelling circumstances to warrant the prolonged unauthorized absence. 
Carefully review the evidence to determine if the claimant’s reason for discharge falls under one of thev38 CFR 3.12(c) categories.  If it doesn’t, then determine which reason under 38 CFR 3.12(d) best fits the claimant’s discharge.

A character of discharge decision will have a profound effect on the claimant.  Since this requires complex provisions of law, it is important to refresh our knowledge of the laws and regulations every time an administrative decision is completed. 

Making an Administrative Decision 
Make a formal decision if the discharge at issue is not specifically honorable, under honorable conditions, general, or uncharacterized: entry level (M21-1MR III.v.1. Section A).
· In cases involving a dishonorable discharge, there must be, minimally, a finding that the issue of the Veteran's sanity is not involved.

· If the Veteran had more than one period of service, include in the determination information covering the periods of satisfactory as well as unsatisfactory service.

· Prepare the formal decision as provided in M21-1MR III.v.1.A.2 for the approval of the Veterans Service Center Manager or designee not lower than a Coach. 

· All three signatures are needed before BIRLS is updated and before the notification letter is prepared.

· Once  the decision has been signed, update BIRLS with the following information: 

· Either be Honorable for VA purposes (HVA) or Dishonorable for VA Purposes (DVA)

· CHAR SVC will either be DVA or HVA

· SEP REASON will always be ADM (administrative decision) 
Dishonorable Discharge Variations
Variations to consider include: 

· Moral turpitude 
· Mutiny or spying 

· Willful and persistent misconduct 

· Homosexual acts involving aggravating circumstances 
Moral Turpitude

38 CFR 3.12(d) includes discharges because of moral turpitude usually in conjunction with conviction of a felony and willful misconduct.  Moral turpitude is defined as the element of a willful act committed without justification or legal excuse which gravely violates accepted moral standards and which, by reasonable calculation, would be expected to cause harm or loss to person or property. 
The discharge must result directly from the actions of the claimant.  It is important to carefully read and look at the actions and understand the reasons for the discharge.  If the claimant assaulted another person and was discharged as a result, then the discharge directly resulted from the actions of the claimant. 
This requires careful interpretation of the evidence to determine which reason was the most likely reason for the discharge. It is possible that the person was in frequent trouble.  No incident was major, although the last incident was more significant than previous ones and a bad discharge followed. There are times when, at first reading, it appears he was discharged for the last offense, when on closer scrutiny, it becomes apparent that he was discharged for the series of incidents.  This series of incidents, depending on their nature, could still be considered moral turpitude.    

Mutiny or Spying
These cases are rare and should be easy to identify as a reason for discharge.

Willful and Persistent Misconduct

38 CFR 3.12(d)(4) defines willful misconduct as an act involving conscious wrongdoing or known prohibited action. Willful misconduct involves deliberate or intentional wrongdoing with knowledge of, or wanton and reckless disregard of the probable consequences. 
This is one of the most common reasons for an other than honorable discharge  and can include any of the following:

· Several short periods of AWOL 

· Failure to obey orders 

· Multiple failures to be at appointed place

The conduct must be reoccurring or ongoing in order to deem an Other than Honorable discharge for VA purposes. Mere technical violation of police regulations or ordinances does not necessarily constitute willful misconduct.
Homosexual acts Involving Aggravating Circumstances

      CFR 3.12(d)(5): Homosexuality alone is no longer a valid reason for discharging someone under    other than honorable conditions. Examples of homosexual acts involving aggravating circumstances or other factors affecting the performance of duty include: 

· Child molestation 
· Homosexual prostitution 
· Homosexual acts 
· Conduct accompanied by assault or coercion 
Homosexual acts or conduct taking place between service members of disparate rank, grade, or status when a service member has taken advantage of his or her superior rank, grade, or status.
Character of Discharge Determinations


The Pre-Determination Team is responsible for developing and determining if an other than honorable discharge was granted under conditions other than dishonorable for purposes of eligibility for all VA benefits. This team makes determinations for other agencies including:

· U.S. Department of Labor


· U.S. Railroad Retirement Board

· State agencies

If another VA element is requesting the determination, inform them of the decision in whatever manner is most expedious. If the request originated outside the VA, inform the requesting agency of the determination for each period of service. Strictly observe due process provisions if VA must make a determination involving character of service.  
Injury Identification
Sometimes a VSR doesn’t know when a claimant’s injuries occurred: 
· If the claimant has two distinct periods of service and the claimant clearly states that the injuries all occurred during the honorable period, then a decision would not need to be made.  
· Often it is not clear from the application when the injuries occurred, or the injuries span both periods of service. In this case, a character of discharge determination would be needed.

Health Care Eligibility 

Service-connected health care eligibility for administratively discharged under other than honorable conditions are:
· General: Health care and related benefits are provided to certain former service persons with administrative discharges under other than honorable conditions for any disability incurred or aggravated during active military, naval, or air service in the line of duty.
· Discharge categorization: Benefits are furnished for any disability incurred or aggravated during a period of service terminated by a discharge under other than honorable conditions. They may not be furnished for any disability incurred or aggravated during a period of service terminated by a bad conduct discharge or when one of the bars applies

· Eligibility criteria: The same criteria is now applicable to determinations of service incurrence and in line of duty when there is no character of discharge bar
Depending on which part of 38 CFR 3.12 a person is written out under, they may not be entitled to health care.  If the discharge is dishonorable because of a bar to benefits under 38 CFR 3.12(c), the individual is not eligible for health care.  If the discharge is dishonorable because of the restrictions of 38 CFR 3.12(d), the individual is eligible for health care, unless the individual received a bad conduct discharge.

Character of Discharge Progress Chart

	Element
	Purpose and Description

	Reason for determination
	Explains the reason why a character of discharge determination is necessary

	Criteria used to make the Determination
	Explains the criteria that will be used to make the determination. Explains and cites the applicable VA regulations.  

	Right of representation (via VA Form 21-0789)
	Informs the claimant of the right to be represented, without charge, by an accredited representative of a recognized Veteran’s organization and explains:
· Veteran may employ an attorney to assist in prosecuting the claim 
· Attorney may appear with the claimant if a personal hearing is requested

	Request placed to service department
	Explains that the VA has asked the service department for a report or information about discharge proceedings.

VA will not request discharge proceedings if a dishonorable discharge was issued, unless insanity is involved.

	Claimant’s right to submit evidence 


	Explains the claimant’s right to submit any evidence, contention, or argument bearing on the issue.

	Claimant’s right to a hearing (via VA Form 21-0789)
	Explains the claimant’s right to request a personal hearing prior to the determination.

	60 Day Limit
	Explains that if the claimant does not reply within 60 days, VA will assume there is no additional evidence to submit and the claimant does not desire additional time for presentation of the case, and will make a decision based on the evidence available.



	Effect of Determination
	Fully explains that a statutory bar prevents entitlement to benefits claimed, and all other gratuitous VA benefits.

	Statement of Policy
	Include statements to the claimant explaining that the 
established policy of the VA is to assist a claimant in developing the facts pertinent to a claim, and that VA will make a decision that grants the claimant every benefit that can be supported in law, while protecting the interest of the Federal Government.


A claimant with an OTH discharge, filing a claim for any VA benefit, to include health care, must have a character of discharge determination.
Check Comprehension

Answer the questions following the scenario. 

Brent James enlisted in the Army for a period of five years on May 12, 1987.  For the period May 12, 1987 to December 15, 2003 he served honorably, received excellent military evaluations, displayed military leadership and received awards to include the Army Commendation Medal (7th award), and Army Good Conduct Medal (5th award).  For the second period of service, from December 16, 2003 to discharge December 12, 2008, he was discharged with a Bad Conduct Discharge.  

The facts and circumstances show the claimant received a general court-martial conviction adjudged on August 17, 2007, promulgated on October 18, 2007, and affirmed August 1, 2008, with a Bad-Conduct discharge, 114 days confinement, and reduction to Private ( E-1). 

Mr. James was found guilty by reason of a General Court Martial of stealing under Article 121 and Article 80, and was found guilty of impersonating a Military Police Officer under Article 134.

Mr. James failed to reply to a letter dated January 30, 2009, requesting if there were any extenuating circumstances surrounding his dishonorable discharge. 

He was released from active duty on December 12, 2008, with a bad-conduct discharge.  There is no evidence of insanity nor was the issue raised by the Veteran.

1. Is an Administrative Decision warranted?

2. Should the Administrative decision be LOD or COD? 

3. Is there evidence of willful misconduct?  

4. Why or why not?

5. Is there a conditional discharge?

Attachment A:  Gardner v. Shinseki
Gardner v. Shinseki US Court of Appeals for Veterans Claims (CACV) 06-3600 

Gardner appealed the Regional Office Character of Discharge Determination that denied him VA Benefits. His appeal was confirmed by the Board of Veterans Appeals.

He was before the CAVC based on the Boards decision of Dec 11, 2006, that found the character of his discharge from service barred him from receiving VA Compensation Benefits.  He argued the board failed to provide adequate statement of reason or basis for its determination that he was not insane at the time he committed the offenses that led to his discharge.

Facts

Gardner convicted August 19, 1968 by General Court Martial of being AWOL several occasions between May through July 1968.

While incarcerated in the Da Nang prison in Vietnam, Mr. Gardner was involved in a riot that occurred between August 16 and 18.  He was court-martialed charged with inciting riot participating in mutiny and committing assault.  He was deemed to have the requisite mental capacity, found guilty and sentenced to 3 yrs at hard labor forfeiture of all pay and allowances and a dishonorable discharge.

In March 1969 he was transferred to the Naval Disciplinary Command in Portsmouth, NH.  There he underwent neuropsychiatric screening that revealed no evidence of psychosis or neurosis and he was diagnosed with having a sociopathic personality.  June 1969 second court martial sentence was approved by the Commanding General.  December 1969 the Navy Court of Military Review affirmed the conviction and sentence.  In February 1970, The US court of Military Appeals denied Mr. Gardner’s petition for review.

December 1970 while confined in New Hampshire Mr. Gardner was charged with lifting a weapon against a superior officer, refusing to obey an order, unlawful assembly, willful disobedience, assault and communicating a threat.  February 1971 Gardner was examined by a Mental Competency Board (MCB) concerning mental state at the time of these offenses and his ability to stand trial by general court martial.  He was found to be competent to stand trial, capable of aiding in his own defense and mentally responsible for the offenses charged against him.  April 1971 he was convicted by general court martial on four charges.  He was sentenced to two additional years at hard labor and received a dishonorable discharge.

July 1971 it was report he remained uncontrollable since time of his court martial and had exhibited a mental status consistent with a psychotic thought process.  He was diagnosed with having schizophrenia, schizo-affective type and transferred to the Naval Hospital in Philadelphia, Pennsylvania for treatment

Basically he was treated and recommended for no further confinement due to schizophrenic condition.  General Court Martial authority agreed.  An Action of the Convening Authority that stated in part in view of the Naval Hospital Medical Boards finding that the accused mental state had deteriorated subsequent to trail to the point of mental incompetency and the concomitant difficulty in executing the sentence.  The sentence is disapproved in total.

 In January 1972 Mr. Gardner was discharged with a DD214 “under conditions other then honorable”

LAW AND ANALYSIS

In order to qualify for VA Benefits the party upon whose service the claimant predicates claim must be a Veteran.  Veteran is defined as "a person who served in the active military, naval, or air service, and who was discharged or released there from under conditions other than dishonorable."  Additionally, the receipt of a discharge from a sentence of a general court-martial usually bars entitlement to VA benefits. 

However, subparagraph (b) of section 5303 states: [I]f it is established to the satisfaction of the Secretary that, at the time of the commission of an offense leading to a person's court-martial, discharge, or resignation, that person was insane, such person shall not be precluded from benefits under laws administered by the Secretary.
Under VA regulation, the Secretary has defined an insane person as one who, while not mentally defective or constitutionally psychopathic, except when a psychosis has been engrafted upon such basic condition, exhibits, due to disease, a more or less prolonged deviation from his normal method of behavior; or who interferes with the peace of society; or who has so departed (become antisocial) from the accepted standards of the community to which by birth and education he belongs as to lack the adaptability to make further adjustment to the social customs of the community in which he resides.
When determining whether a Veteran was insane at the time of a committed offense, the rating agency will "base its decision on all the evidence procurable relating to the period involved."
The Court reviews the Board's factual decision in this regard under the "clearly erroneous" standard of review. Further, the Board is required to provide a written statement of the reasons or basis for its findings and conclusions on all material issues of fact and law presented on the record; the statement must be adequate to enable a claimant to understand the precise basis for the Board's decision, as well as to facilitate review in this Court. 

A review of the record reveals that the Board has misapplied the definition of insanity contained in § 3.354(a). Notably, the Board considered whether Mr. Gardner was able to discern the effects of his behavior and whether any disease placed his mental capacity beyond his control.  Although these elements are common components of insanity definitions used in criminal cases, as described by the Model Penal Code (MPC) and the Uniform Code of Military Justice, such elements are absent from the VA regulatory definition of insanity. Compare 38 C.F.R. § 3.354(a) 
The Board failed to discuss the correct time frame for the offenses that led to Mr. Gardner's dishonorable discharge. The Board concluded that Mr. Gardner was not insane based on April 1969, January 1970, and August 1970 neuropsychiatric screenings that did not detect any acquired. psychiatric disorder or disease, and a February 1971 MCB evaluation that found that Mr. Gardner was free from mental defect, disease, or derangement at the time of his offenses and that he understood right from wrong. However, none of these reports considers Mr. Gardner's mental state at the time he committed the offenses stemming from the August 1968 prison riot in Vietnam, for which he was court-martialed and received his dishonorable discharge.  Accordingly, the Board's reliance on these evaluations to find that Mr. Gardner was free from disease is insufficient to determine that he was not insane at the time he committed the offenses leading to his dishonorable discharge.
Because of these inadequacies, we hold that the Board's statement of reasons or basis for its determination that the record does not establish that Mr. Gardner was insane at the time that he committed the offenses for which he was court-martialed in January 1969 and dishonorably discharged is inadequate to facilitate judicial review.

Consequently, the matter will be remanded for VA to gather all procurable evidence and apply the § 3.354(a) definition of insanity. (remand appropriate when Board, inter alia, fails to provide adequate statement of reasons or basis).

B. Duty to Assist
Initially, we reject the Secretary's argument that the duty to assist is not triggered until Mr. Gardner has met his burden of demonstrating Veteran status.  Pursuant to the Veterans Claims A review of the 1971 Mental Competency Board findings reveals that its evaluation was limited to Mr. Gardner's mental state during the time he was at the Naval Disciplinary Command in Portsmouth, New Hampshire, from April 1969 through July 1971. The offenses he committed during that time period led to his third court-martial, the resulting sentence of which was "disapproved in total" in December 1971. Thus, the 1971 Mental Competency Board's evaluation is not relevant in determining Mr. Gardner's mental state during the offenses that led to his second court-martial in January 1969, the resulting sentence from which is the current potential bar to his eligibility for VA benefits. The Secretary has cited Struck v. Brown, 9 Vet. App. 145, 156 (1995) for the proposition that Mr. Gardner cannot be a claimant until he has established Veteran status by a preponderance of the evidence. However, the burden to prove "Veteran" status by a "preponderance of the evidence" is 
no
 longer controlling law. Assistance Act of 2000 (VCAA), Pub. L. 106-475, 114 Stat. 2096, the Secretary has a duty to assist claimants. See 38 U.S.C. § 5103A. A "claimant" is "any individual applying for, or submitting a claim for, any benefit under the laws administered by the Secretary." 38 U.S.C. § 5100 (emphasis added). Accordingly, the Secretary's duty to assist applies to all claimants, regardless of whether they have established Veteran status. (Secretary's duty to assist applies to all five elements of claim, including verifying Veteran status);
see also Capellan v. Peake, 539 F.3d 1373, 1381 (Fed. Cir. 2008) (holding that Veteran's military service must be determined based on all relevant evidence, "with due application of the duty to assist"); H.R. REP. 
NO
. 106-781, at 9 (2000) (stating that purpose of defining "claimant" in section 38 U.S.C. § 5100 is to ensure that Secretary will provide assistance to persons whose status as Veteran is not yet determined).
In this matter, the Board found that there was 
no
 prejudicial error in the development of Mr. Gardner's claim because "available service records and pertinent VA medical records have been obtained" and Mr. Gardner has not identified any records that VA failed to obtain. R. at 5. However, Mr. Gardner argues that VA should have obtained a medical opinion to determine whether his behavior during his 1968 offenses was due to schizophrenia and, if so, whether this constituted insanity under VA regulations given his lay statements, his medical diagnosis of schizophrenia in July 1971, and the fact that he was found mentally incompetent to serve his sentence by the General Court-Martial Convening Authority in December 1971. In light of this evidence, and because the duty to assist applies to a critical element of Mr. Gardner's claim, the Board should have considered whether a medical opinion was necessary to determine Mr. Gardner's mental state at the time of the August 1968 offenses that resulted in his dishonorable discharge. See 38 U. S.C. § 5103A(a)(2) and (d) (requiring VA to obtain medical examination or opinion "when such an examination or opinion is necessary to make a decision on the claim" but not if "
no
 reasonable possibility exists that such assistance would aid in substantiating the claim").  The Board concluded that "there is 
no
 indication that [Mr. Gardner's] behavior at the time of his offense resulted from any disease which placed [his] mental capacity beyond his control."  The Board acknowledged that Mr. Gardner's behavior clearly interfered with the peace of society–which is one of the elements of the definition of insanity under § 3.354(a)–but found that "contemporaneous medical records shortly following the incident show that  his behavior was attributed to a personality disorder."  However, as noted above, the medical evaluations of record do not address Mr. Gardner's mental state during the time frame surrounding the commission of the August 1968 offenses for which he was tried by court-martial and sentenced to the dishonorable discharge that constitutes the current potential bar to VA benefits. There is 
no
 evidence referenced by the Board that counters Mr. Gardner's assertions that he was suffering from a mental disorder during the August 1968 prison riot in Da Nang, Vietnam, nor is there any discussion of the Board's effort to comply with the regulation requiring the Secretary to obtain all procurable evidence relating to the circumstances.; 38 C.F.R. § 3.354(b). Accordingly, the Board's statement of reasons or basis for its conclusion that there has been 
no
 prejudicial error in the development of Mr. Gardner's claim is inadequate  for judicial review. Upon remand, if  the Board determines that 
no medical examination or opinion is necessary to determine whether Mr.  Gardner was insane at the time of the August 1968 offenses, it should expressly state its reasons for reaching that conclusion. 
IV. Conclusion 

Board decision is VACATED and the matter is REMANDED for re-adjudication consistent with this decision
Attachment B:  Administrative Decision Format
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ISSUE:

symbol 183 \f "Symbol" \s 12 \h  State the question at issue.

EVIDENCE:
symbol 183 \f "Symbol" \s 12 \h  List all documents and information reviewed in making the decision, giving specific data about each to distinguish it from other evidence, e.g., "Maryland Highway Patrol Accident Report of November 9,1990."

DECISION:

symbol 183 \f "Symbol" \s 12 \h  Clearly and briefly state the decision.    

REASONS AND BASIS:

symbol 183 \f "Symbol" \s 12 \h  The reasons and basis section must be included on all administrative decisions, including favorable ones.

symbol 183 \f "Symbol" \s 12 \h  State the reasons and basis for the decision in clear, simple, easy-to-understand terms.  Fully describe the reasoning which led to the decision.  Conclusions must be supported by analysis and explanation of the credibility and value of the evidence on which they are based.  Assertion of unsupported conclusions does not comply with statutory requirements.  Acknowledge contentions that argue against the decision, and explain why they did not prevail.  Quote verbatim from the relevant law or regulation(s) that pertain(s) to the issue at hand.  Be sure to not quote the manual(s) as the source of statutory requirements, as the manuals are an interpretation of the statue.  Instead, quote the law or regulation. 

symbol 183 \f "Symbol" \s 12 \h  Evaluate all the evidence, including sworn oral testimony and certified statements submitted by claimants, and clearly explain why that evidence is found to be persuasive or unpersuasive.  In so doing, explicitly address each item of evidence and each of the claimant's contentions.  Cite all evidence, both favorable and unfavorable, impartially.  Generally, identify and digest pertinent information from the available evidence instead of quoting from it at length.

[Generally, in a well-written decision, with valid reasons and basis, the conclusion should be obvious to the reader.]
Prepared:  

Date:  

Concurred:  

Date:  

Approved:  

Date:  

Attachment C:  Manual References for Administrative Decisions

	For Administrative Decisions for ...
	Reference ... 

	Character of discharge
	M21-1MR III.v.1.B.5 

	Line of duty
	M21-1MR III.v.1.D.19 

	Former prisoner of war (POW) status
	M21-1MR III.v.1.C.14 

	Special type of conveyance
	M21-1MR IX.i.2.

	Willful misconduct
	M21-1MR III.v.1.D.15 

	Common-law marriage
	M21-1MR III.iii.5.C 

	Inference of marriage
	M21-1MR IV.iii.3.F.24.c 

	Deemed valid marriage 
	M21-1MR III.iii.5.E.25 

	Annulments 
	M21-1MR III.iii.5.B.7 

	Continuous cohabitation (unfavorable only)
	M21-1MR III.iii.5.E.24 

	Cessation of marital relationship
	M21-1MR III.iii.5.B.7, and 

M21-1MR III.iii.5.B.8 

	Parental relationship (unfavorable only) unless contested
	M21-1MR III.iii.5.J 

	Child by adoption (unfavorable only) unless decree questionable 
	M21-1MR III.iii.5.G.38 

	Stepchild relationship (unfavorable only)
	M21-1MR III.iii.5.G.42 

	Presumed death
	M21-1MR III.v.1.G.29 

	Findings of fact and date of death
	M21-1MR III.v.1.H.34

	Homicide
	M21-1MR III.v.1.F.21

	Fraud
	M21-1MR III.vi.5 

	Insanity
	M21-1MR III.v.1.E.20

	Incompetency
	M21-1MR III.v.9 

	Administrative reviews
	M21-1MR III.v.1.A.1.a 

	Administrative errors
	M21-1MR III.v.1.I.40

	Apportionment
	M21-1MR III.v.3 

	Elections
	M21-1MR III.v.4 

	Program integrity
	M21-1MR.X.1 

	Field exams
	M21-1MR III.vi.8 

	Contested claim
	M21-1MR III.vi.6 

	Special awards
	M21-1MR III.vi.7

	Elections
	M21-1MR III.v.4 

	Program integrity
	M21-1MR X.1 

	Field exams
	M21-1MR III.vi.8 

	Contested claim
	M21-1MR III.vi.6 

	Special awards
	M21-1MR III.vi.7

	Income evidence
	M21-1MR V.i.3.A.4.c

	Medical evidence
	M21-1MR III.iii.2.I.59 

	Corpus of estate, if denied or if allowed and the estate is $80,000 or more
	M21-1MR V.iii.1.C.17

M21-1MR V.iii.1.J.68.b, and

M21-1MR III.iii.5.K.64


Every administrative decision must be written so the reader will understand the precise basis for it.  Notify the claimant of the decision by letter.  If the decision is unfavorable, the notification letter must provide a full explanation of the reasons and basis for the decision, including a complete description of the evidence on which it was based.  Due to the importance of administrative decisions and the fact that they are subject to review by beneficiaries and their representatives, all formal decisions, including special apportionment decisions, must be computer-generated either:
· In the format shown in M21-1MR III.v.1.A.2.c 

· On VA Form 21-441, Special Apportionment Decision 

· On VA Form 21-5427, Corpus of Estate Determination 

Attachment D: Example of A Due Process Letter 

Department of Veteran Affairs

Regional Office

1234 Anywhere St

Lucky USA 00000-1234


	Joe Veteran
123 Sesame Street

Lincoln NE 68516

	In reply, refer to:

334/211/me

File Number: xxx xx xxxx

Joe Veteran


IMPORTANT -- Reply Needed

Dear Mr. Veteran:

We are continuing to work your application for service-connection compensation; however we received notification from the service department about your service. 

Any time a Veteran receives a discharge that is not "honorable," we have to decide if you are eligible for VA benefits.

The military has said your service [beginning Month Day, Year and ending Month Day, Year, etc.] was not "honorable."  Therefore, we have to make a decision about your service.  As long as we decide that your service was not "dishonorable," you will be eligible for VA benefits.  

What You Should Do
There are some things you should do if you want to help us make our decision.  We'll carefully consider any evidence you send us.  In particular, you should:

· Read the regulation we've enclosed.

· Tell us about the events that led to your discharge.

· Send us evidence to support your story.  This might include statements from people who know about the events that led to your discharge.  We have enclosed VA Form 21-4138, Statement in Support of Claim, for your use in providing this information.  It could also include other documents, which show that your statements are true.

· Tell us why you think your service was honorable.

· Tell us if you want to have a personal hearing.  Personal hearings are explained in the enclosed VA Form 21-0789, Your Rights to Representation and a Personal Hearing.

Time Limit
We may have to turn down your claim if we do not get the information and evidence by 60 days from the date of this letter.  If you do not reply within 60 days, we will assume you have no additional evidence to submit, and you do not want additional time to submit any evidence. We will make a decision based on the evidence available.

What We Will Do
We will look at your military records and any other evidence you can give us.  We'll also use the enclosed regulation, 38 Code of Federal Regulations, section 3.12, to make our decision.  Then we will decide whether your service entitles you to VA benefits.  If we determine your service is a statutory bar to benefits, you will not be entitled to any gratuitous VA benefits.  It is the VA’s policy to assist a claimant in developing their claim.  We will make a decision that grants every benefit that can be supported by law, while protecting the interest of the Federal Government.

We have requested the facts and circumstances surrounding your discharge from the service department.  If you have copies of these records, please send them to us.

We have requested information regarding your eligibility for complete separation and dates and terms of enlistment and reenlistment from the service department.  If you have this information, please send it to us.

We have received an uncertified copy of your DD 214 (or discharge document).  Unfortunately, we cannot use this to verify your active duty service.  We have requested verification of your service from the service department.  Please send us the original or a certified copy of your DD Form 214 or other separation papers for all periods of service.  A certified copy is one issued by a public custodian of records who certifies that it is a true and exact copy of the original document in the custodian's custody.  Notarized copies are not acceptable.  We will return original documents to you.

How Can You Contact Us?

If you are looking for general information about benefits and eligibility, you should visit our web site at http://www.va.gov.  Otherwise, you can contact us in several ways.  Please give us your VA file number, [VA File number], when you do contact us.

Call us at 1-800-827-1000.  If you use a Telecommunications Device for the Deaf (TDD), the number is 1-800-829-4833.

On the Internet at https://iris.va.gov. 

Write to us at the address at the top of this letter.

Sincerely yours,

Veterans Service Center Manager

	Enclosures: 
	VA Form 21-4138

VA Form 21-0789

38 CFR 3.12


Attachment E: PIES/DPRIS

What Evidence is Needed?

We need to request the facts and circumstances surrounding the discharge from the service department.  To obtain this information, submit a PIES O10 request or request records from DPRIS Web.  

We may also need to verify service. A DD Form 214 is preferred when completing a character of discharge determination. If service is not verified, or we only have verified service via BIRLS, request verification by submiting PIES O21 request or by requesting a copy from DPRIS Web, as the facts and circumstances will not always include a copy.   

If the Veteran had more than 2 years of active duty service or multiple periods of service, request the date when the Veteran would have been eligible for complete separation.  Obtain eligibility for separation information by submiting a PIES request Code O01 or requesting records from DPRIS Web.

	Type of information
	PIES request code

	Facts and circumstances
	O10

	Eligibility for complete separation (unconditional discharge)
	O01

	Separation documents (DD Form 214)
	O21


                  PIES                                                                               DPRIS WEB

[image: image16.png]


   or….
WHEN DOES THE DUTY TO ASSIST REQUIREMENT END? (M21-1MR I. 1. A.2.e)

If the service department is unable provide facts and circumstances, a memo of unavailability should be completed and a COD decision should still be made based on the evidence of record.   After this point, if we determine the applicant is dishonorable for VA purposes, our duty to assist ends because the applicant lacks Veteran status.

Attachment F: Example Administrative Decisions
DEPARTMENT OF VETERAN AFFAIRS



CSS:  XX XXX XXX

REGIONAL OFFICE






VETERAN, JOE Q

ANYWHERE USA
ADMINISTRATIVE DECISION


ISSUE:  Character of Discharge Determination   

EVIDENCE:

1. Veteran’s VA Form 21-526, Application for compensation benefits received Oct. 30, 2004.

2. Pre-determination (or due process) letter to Veteran dated November 9th, 2004.

3. Facts and circumstances of discharge and DD 214 received from the National Personnel Records Center on November 25th, 2004.

4. Response from Veteran regarding pre-determination (or due process) letter, received on January 2, 2005.

DECISION:

Joe Q. Veteran’s United States Army service from January 11th, 1976 to November 27th, 1977 is dishonorable and is a bar to VA benefits under the provisions of 38 CFR 3.12(d)(4).

Mr. Veteran is entitled to health care benefits under Chapter 17, Title 38 U.S.C. and 38 CFR 3.360(a) for any disability determined to be service-connected.


REASONS AND BASIS:

If the former service member did not die in service, pension, compensation, or dependency and indemnity compensation is not payable unless the period of service on which the claim is based was terminated by discharge or release under conditions other than dishonorable. (38 U.S.C. 101(2)).  A discharge under honorable conditions is binding on the Department of Veterans Affairs as to character of discharge. (38 CFR 3.12)

A discharge or release from service under one of the conditions specified in this section is a bar to the payment of benefits unless it is found that the person was insane at the time of committing the offense causing such discharge or release or unless otherwise specifically provided (38 U.S.C. 5303(b)). (38 CFR 3.12)

 A discharge or release because of one of the offenses specified in this paragraph is considered to have been issued under dishonorable conditions.

· Acceptance of an undesirable discharge to escape trial by general court-martial.
· Mutiny or spying.

· An offense involving moral turpitude. This includes, generally, conviction of a felony.

(4) Willful and persistent misconduct. This includes a discharge under other than honorable conditions, if it is determined that it was issued because of willful and persistent misconduct. A discharge because of a minor offense will not be considered willful and persistent misconduct if service was otherwise honest, faithful and meritorious

(5) Homosexual acts involving aggravating circumstances or other factors affecting the performance of duty. Examples include child molestation, homosexual prostitution, homosexual acts or conduct accompanied by assault or coercion, and homosexual acts or conduct taking place between service members of disparate rank, grade, or status when a service member has taken advantage of his or her superior rank, grade, or status. (38 CFR 3.12)

The health-care and related benefits authorized by chapter 17 of title 38, United States Code shall be provided to certain former service persons with administrative discharges under other than honorable conditions for any disability incurred or aggravated during active military, naval, or air service in line of duty.

With certain exceptions such benefits shall be furnished for any disability incurred or aggravated during a period of service terminated by a discharge under other than honorable conditions. Specifically, they may not be furnished for any disability incurred or aggravated during a period of service terminated by a bad conduct discharge or when one of the bars listed in 38 CFR §3.12(c) applies. (38 CFR 3.360)

Joe Q. Veteran enlisted in the United States Army on January 11, 1976 and served 1 year, 7 months and 15 days of creditable service.  On November 27th, 1977, Mr. Veteran was recommended for discharge for the good of the service under the provisions of Chapter 10, AR 635-200 with an other than honorable discharge in lieu of trial by special court-martial.  Mr. Veteran’s violation of the UCMJ occurred before he was eligible for complete separation from his first period of service. In the summary of military offenses listed in a copy of his Official Military Personnel File, Mr. Veteran was charged with being absent without leave (AWOL) for a period of 66 days.  In addition, the personnel file shows that Mr. Veteran was reprimanded on June 6, 1977, October 1, 1977, and October 13, 1977 for failure to report to the designated location for duty.
The record shows that Mr. Veteran did reply to our request for evidence, however, he did not address the issues surrounding his discharge.  


Mr. Veteran’s repeated offenses during his United States Army service from January 11, 1976 to November 27, 1977 constitute  willful and persistent misconduct under the provisions of 38 CFR 3.12(d)(4).  Mr. Veteran’s charge of AWOL without the presence of any mitigating circumstances to offset the contentions of the US Army is deemed appropriate. His violations of the UCMJ displayed a disregard for authority and military regulations.  


Sanity is not an issue. 

Due to the afore mentioned reasons, Mr. Veteran’s United States Army service from January 11, 1976 to November 27, 1977 is deemed dishonorable for VA purposes and is a bar to VA benefits under the provisions of 38 CFR 3.12(d)(4).

Mr. Veteran is entitled to health care benefits under Chapter 17, Title 38 U.S.C. and 38 CFR 3.360(a) for any disability determined to be service-connected.

SUBMITTED:_____________________________

DATE__________________

CONCURRED:_____________________________
DATE__________________

APPROVED:_____________________________

DATE__________________


Attachment G:  Example of Decision Notification Letter
In Reply Refer To:  

000/000/00

CSS XXX XX XXX

JOE VETERAN
123 SESAME STREET

LINCOLN NE 68516

Dear Mr. Veteran:

We made a decision regarding your discharge from military service.  Every effort was made to see that your claim received complete consideration. This letter tells you what we decided, how we reached our decision and what evidence we used to reach our decision.  We have also included information on what you can do if you don't agree with our decision, and who to contact if you have questions or need assistance.

What Did We Decide?

We decided that your military service for the period September 15, 2003 to November 16, 2004 is dishonorable for VA purposes.  You and your dependents are not eligible for any VA benefits for this period of military service.  Only Veterans with honorable service are eligible for VA benefits. You may be eligible for treatment at a VA hospital for any condition determined to be related to your military service.  You should apply for treatment at the nearest VA Medical Center or Outpatient Treatment Clinic.  If you apply in person, please bring this letter.  If you apply by letter, include your VA file number on your letter.

How Did We Make Our Decision?

The record shows we received a response from you on March 30, 2005 addressing the issues surrounding your discharge. You offered no mitigating factors which would have resulted in a positive urinalysis, which led to your other than honorable discharge. 

What Evidence Did We Use To Decide Your Claim?

In making our decision, we used the following evidence:

· DD Form 214, US Navy

· Fact and Circumstances received April 20, 2005

· Due Process Letter to you dated March 3, 2005

· Your response to our letter, received March 30, 2005 

What You Should Do If You Disagree With Our Decision.

If you do not agree with our decision, you should write and tell us why.  You have one year from the date of this letter to appeal the decision.  The enclosed VA Form 4107, "Your Rights to Appeal Our Decision," explains your right to appeal.

You can also ask the Service Department to change the character of discharge or you can apply for a correction of military records.  To request a change, use the enclosed DD Form 293, Application for the Review of Discharge or Dismissal from the Armed Forces of the United States.  To apply for correction, use the enclosed DD Form 149, Application for Correction of Military Record under the Provisions of Title 10, U.S. Code, and Section 1552.  Send the completed form to the proper address on the back of the form.  

Do You Have Questions or Need Assistance?

If you have any questions, you may contact us by telephone, e-mail, or letter.

	If you
	Here is what to do.

	   Telephone
	Call us at 1‑800‑827‑1000.  If you use a Telecommunications Device for the Deaf (TDD), the number is 1‑800‑829‑4833.

	   Use the Internet
	Send electronic inquiries through the Internet at https://iris.va.gov.

	   Write
	Put your full name and VA file number on the letter.  Please send all correspondence to the address at the top of this letter.


In all cases, be sure to refer to your VA file number 000 00 0000.

If you are looking for general information about benefits and eligibility, you should visit our website at https://www.va.gov, or search the Frequently Asked Questions (FAQs) at https://iris.va.gov.

We have no record of you appointing a service organization or representative to assist you with your claim.  You can contact us for a listing of the recognized Veterans' service organizations and/or representatives.  Veterans' service organizations, which are recognized or approved to provide services to the Veteran community, can also help you with any questions.

Sincerely yours,

XXXXXX

Veterans Service Center Manager

To email us visit https://iris.va.gov

Enclosure(s):
VA Form 4107


DD Form 149


DD Form 293

Attachment H:  Topic 1 - Administrative Decisions Exercise
1. In August 1990, Ms. Mason was placed on Involuntary Excess Leave until her appeal was completed.  On August 20, 1991, Ms. Mason was given a bad conduct discharge.  The Army decided that the Veteran was unfit for rehabilitation based upon her offenses during her service.  

1. Is an administrative decision warranted?


2. Is there evidence of willful misconduct? Why or why not?

2.  Brent James enlisted in the Army for a period of five years on May 12, 1987.  For the period May 12, 1987 to December 15, 2003, he served honorably, received excellent military evaluations, displayed military leadership and received awards to include the Army Commendation Medal (7th award), and Army Good Conduct Medal (5th award).  For the second period of service, from December 16, 2003 to discharge December 12, 2008, the he was discharged with a Bad Conduct Discharge.  

The facts and circumstances show the claimant received a general court-martial conviction adjudged on August 17, 2007, promulgated on October 18, 2007, and affirmed August 1, 2008, with a Bad-Conduct discharge, 114 days confinement, and reduction to Private ( E-1). 

Mr. James was found guilty by reason of a General Court Martial of stealing under Article 121 and Article 80, and was found guilty of impersonating a Military Police Officer under Article 134.

He failed to reply to letter dated January 30, 2009 requesting if there were any extenuating circumstances surrounding his dishonorable discharge. He was released from active duty on December 12, 2008, with a bad-conduct discharge.  There is no evidence of insanity nor was the issue raised by the Veteran. 
1. Is an administrative decision warranted?

2. Is there evidence of willful misconduct? Why or why not?
3. Is there a conditional discharge?
3. Mr. Williams enlisted in the United States Navy on July 31, 2001.  On December 8, 2003, while serving on the USS Little Wing, the urinalysis test that Mr. Williams took was noted as positive for Tetrahydrocannabinol (THC).  Review of the records showed no evidence of insanity. 

On September 13, 2006, VA Form 21-526 was received, the Veteran’s Application for Compensation and/or Pension.  Mr. Williams was sent a development letter on February 26, 2007, and the request for facts and circumstances surrounding his discharge began.  On May 17, 2007, the facts and circumstances of the case were received from the U.S. Navy. 


Violation:

On or about December 8, 2003, Aircraft Mechanic (E1) AMAR, Joe Williams, US Navy, USS Little Wing (CVN-00), on active duty, did wrongfully use marijuana—a one time instance.  DD214 indicated an Under Other Than Honorable Conditions Discharge.

Prepare a brief administrative decision indicating the following:
1. Is the discharge honorable or dishonorable for VA purposes?  
2. If the discharge is dishonorable or honorable, what regulation serves as the grounds for your decision?   
3. If the discharge is dishonorable for VA purposes, is the Veteran eligible for       Chapter 17 health care benefits?  

Attachment I:  Topic 2 - Willful Misconduct Determinations Exercise 

Have the students review the following scenarios concerning willful misconduct.  Determine from the information given whether the disabilities are the result of willful misconduct.

1. A Veteran was the driver of a civilian automobile that was involved in an accident, which resulted in significant injuries to the Veteran.  The police report showed the Veteran’s car traveling in excess of 100 mph just before the accident, which caused the Veteran to lose control and crash.  The service department found the injuries to be in the line of duty with no misconduct.  Mechanical report of the vehicle showed all systems were functioning correctly.
2. While in the service, the Veteran comes home from work and relaxes by consuming two cases of beer over the next several hours.  Arising from his chair, he becomes annoyed at his cat because the cat is meowing incessantly because of hunger.  In an effort to silence the cat the Veteran attempts to kick the cat across the room.  He misses and falls, resulting in a torn ligament and tendon damage to the right knee.
3. The facts and circumstances show Jim James received four non-judicial punishments which led to his court-martial conviction on March 18, 1987.  He demonstrated a problem with alcohol, leading to alcohol counseling.  He did not meet the course requirement for his MOS, nor did he demonstrate a willingness to improve his performance.  On October 23, 1985, he was awarded a non-judicial punishment for breaking restrictions and disobeying an order from his company commander not to consume alcohol as a minor.  On November 13, 1985, Mr. James received his 2nd non-judicial punishment for failing to go to his appointed place of duty.  On January 24, 1986, he received his 3rd non-judicial punishment for use of marijuana.  On July 31, 1986, he was found guilty at a special court-martial for two periods of unauthorized absence.  On October 24, 1986, he received his 4th non-judicial punishment for violation of an order prohibiting alcohol in the barracks and unauthorized absence.  The Veteran failed to reply to a due process letter requesting any compelling circumstances     
      surrounding his discharge.

1. Is an administrative decision warranted?

2. Is there evidence of willful misconduct? 

3.   Why or why not?
4. While in the service, the Veteran starts injecting illegal drugs.  At his discharge examination, he tests positive for HIV, which later develops into AIDS.

Disability is not the result of willful misconduct

Death is the result of willful misconduct – death arose proximately immediately after use
Attachment J:  Topic 3 - Line of Duty Determinations Exercise

Read the following scenarios and answer the questions.

1. The Veteran’s records report that on January 12, 1968, she fell and suffered significant injuries to her left leg.  The Veteran’s DD214 in file shows 31 days of lost time, between January 1, 1968 and January 31, 1968.  The service department found the injury to be in the line of duty.  What actions would you take?

2. Danny Doe went home after work one night and took his shotgun and a cooler of beer out to his backyard.  He sat in his backyard, drinking the beer, hoping to spot an owl that had kept him awake the previous four nights.  Eventually, he fell asleep sitting in his lawn chair.  His neighbor was a long-distance truck driver, who returned home at 10 pm from a long haul, and parked his semi in between the two houses.  Unfortunately, he backed over Danny, crushing him to death.  Post-mortem blood alcohol content was noted to be 0.12.

1. Is an administrative decision warranted?
 
2. Is there evidence of willful misconduct? 
3. Why or why not?

3. Application was received from the widow of Ed Claus, a Lieutenant who died while on active duty.  At the time, only the Interim DD Form 1300, Report of Casualty, was available and it listed the circumstances of 1LT Claus’ death as “Pending.”  Submitted with the claim were copies of the Line of Duty investigation.  These documents showed that 1LT Claus died as the result of “huffing” difluroethane and was not in line of duty, due to his own misconduct.  

Further investigation noted that assertions had been made that 1LT Claus was an alcoholic and was substituting huffing for alcohol, as none was available to him on Joint Base Balad (JBB), Iraq.  It was also stated that the Air Force was weighing the circumstances before issuing a final line of duty determination.  Based on this information, this office awaited the line of duty determination from the Department of the Air Force.

The Final DD Form 1300, Report of Casualty, was received.  This form confirmed that 1LT Claus had been found “Not In Line of Duty-Due to Own Misconduct.” 

The Line of Duty Determination and supporting documents from the Department of the Air Force for 1LT Claus’ death were received.  Contained with these documents were the DD Form 261 Report of Investigation, Line of Duty and Misconduct Status.  This document summarized the facts surrounding 1LT Claus’ death.  On October 23, 2008, 1LT Claus was found lying face down in his bed in an unresponsive state.  Life saving efforts were performed but were unsuccessful.  In a subsequent investigation, two cans of Dust Off brand compressed air were found in 1LT Claus’ quarters.  One of these cans was found underneath 1LT Claus’ pillow and was partially used.  In a sworn statement, 1LT Claus’ roommate stated that 1LT Claus confided that he used (huffed) compressed air because he could not drink at JBB.   A second witness stated that a few weeks prior to 1LT Claus’ death, he witnessed 1LT Claus put the straw connected to a can of compressed air in his mouth and suck air from the can, after which he began to act strangely.  

An autopsy and toxicology testing were performed to determine the cause of 1LT Claus’ death.  Results from the toxicology tests indicate that Difluoroethane was detected in 1LT Claus’ blood and vitreous fluid.  Difluoroethane is a substance commonly found in compressed air containers and inhalation has been associated with respiratory depression and suspected cardiotoxicity.  Based on these findings and the Air Force’s investigation, the medical examiner determined that the manner of death was accidental due to Difluoroethane toxicity.  

1. Based on the scenario above, what would you do?

2. Is the Veteran’s death due to willful misconduct?  

3. Was it in the line of duty?  

4. Are there any actions you need to take as the VSR of record?  

5. Who would be the final signature?

4.  Ed Aaron, Jr. claimed service connection for injuries that he stated were sustained during an automobile accident while in service.  He provided a medical report that revealed he was treated for a broken collar bone and a broken right leg.  The Veteran’s DD214 indicates he received an Under Other Than Honorable Discharge.  After development, it is noted in the STR that injuries were the result of a high speed chase and crash.  Also noted was the indication that no line of duty determination was done (stamped on the medical records).

Service personnel records noted the inclusion of the police report from the Riley County Sheriff’s Department concerning the crash, which stated “The individual was pursued by the police following a confrontation between Ed Aaron and another patron of the Toilet Bowl, a drinking establishment.  Ed Aaron had been reported waving a knife around and threatening the patrons, but fled when the police were called and responded.  The speeds during the chase were in upwards of 100 miles per hour.  Ed Aaron missed his turn and rolled his car several times.  He escaped significant injury as he was wearing his seatbelt.  Eyewitnesses at the Toilet Bowl stated that Ed had been drinking for the prior 6 hours. 

A line of duty determination, completed by the military, indicated injuries were not in the line of duty, but due to own misconduct.  Blood alcohol content (BAC) testing was performed and Ed Aaron’s BAC was noted at .207%.  (The BAC limit for the legal operation of a motor vehicle in the State was .08 %.)

1. What actions would you as the VSR now take?

2. Is the Veteran entitled to compensation for the injuries sustained in the accident?

3. Is there any other evidence needed for this determination?

5. The regional office received an application for dependency and indemnity compensation (DIC) from the spouse of SPC Hardly.  On the same day, a separate application for DIC benefits was received from the custodian of two children alleged to be dependents of SPC Hardly. At the time of application, only the Interim DD Form 1300, Report of Casualty, was available and it listed the cause of death as “Homicide.”  A Veteran service representative contacted the Army Casualty Assistance Office and was informed that SPC Hardly died off-post of a gunshot wound to the chest.  Furthermore, the shooting was ruled a justifiable homicide by the local police department. No other information was available at the time of contact as the Army Criminal Investigation Division (CID) had not yet completed their investigation.  Based on these facts, this office awaited the line of duty determination from the Department of the Army.

The following month, the office received the formal Line of Duty determination along with supporting documentation.  Included were DD Form 261, Report of Investigation, Line of Duty and Misconduct Status.  This report summarized the circumstances leading up to SPC Hardly’s death.  According to an eye witness, SPC Hardly was at an off-post night club working as the DJ on the night of his death.  An attendee of the night club, Mr. Skippy, approached SPC Hardly and asked if the clothes he was wearing were gang-related.  A verbal altercation ensued and continued from inside the night club to the parking lot, where SPC Hardly and Mr. Skippy had parked in close proximity to each other.  While accounts differ that Mr. Skippy looked as if he was reaching for a gun under his seat, accounts agree that SPC Hardly drew a handgun and pointed it inside Mr. Skippy’s vehicle.  Mr. Skippy subsequently shot SPC Hardly one time in the chest.  While this shooting was initially reported as first degree murder, it was determined that Mr. Skippy had acted in self-defense when he fired the shot that caused SPC Hardly’s death.  The conclusion of the Line of Duty investigation is that “the proximate cause of SPC Hardly’s death was due to misconduct.  In accordance with AR 600-8-4, Appendix B, Rule 7, SPC Hardly took part voluntarily in a verbal altercation, in which he could have withdrawn or fled.  SPC Hardly produced a dangerous weapon (.380 caliber handgun) on Mr. Skippy, resulting in Mr. Skippy acting in self-defense.  SPC Hardly at the time of the incident was physically and mentally sound … and therefore able to make a sound decision.  A legal review was conducted of the Line of Duty Investigation by the Brigade Judge Advocate.  This review found the investigation to be legally sufficient. 

In this case, the investigation established that SPC Hardly produced and brandished a deadly weapon with sufficient intent to categorize the subsequent shooting as justifiable homicide/self-defense.  Based on physical and mental soundness, it was established that SPC Hardly was able to make sound decisions at the time of his death.  Therefore, it can be concluded that SPC Hardly made a conscious decision to produce and brandish a deadly weapon, both of which are known to be prohibited actions.

1. As the VSR, what actions, if any, are you required to do?

2. Are there any additional inquiries or requests that need to be made?

3. What decision will you render for this scenario?

Attachment K: Topic 4 - Character of Discharge Determinations Exercise

1. Facts and circumstances show the claimant charged with multiple charges during his period of service.  On September 13, 2007, he received Summarized Article 15 for a violation of Art 92, UCMJ, dereliction of duty.  On September 16, 2007, he received Company Grade Article 15 punishment for a violation of Article 92, UCMJ, disobeying other lawful order.  He was also charged with not having authorization to enter Sand Hill Recreation Center on August 12, 2007.  He was charged with assault or attempting to assault several soldiers and damage to government property from knocking out a screen, due to an altercation with another soldier.  

1. Is an administrative decision warranted?

2. Is willful misconduct noted?


3. Why or why not?  

2. ISSUE: Character of Discharge (willful misconduct)

EVIDENCE: 



DD214 which show active duty November 29, 2005 to August 15, 2007 and received Other Than Honorable Discharge.  

Due Process development letter mailed on September 9, 2009, to which no response was received. 

Copy of the Facts and Circumstances and service records reveal the following:

Unauthorized absence (from Aug 15, 2006 to Nov 16, 2006) Art 86

Reckless endangerment Article 134

Operating a vehicle after consuming alcohol Art 111

Failed two urinalysis Art 112 a 

(Please note: you would generally not list each offense on the Administrative Decision).



1. What should the decision be?

2. Would the Veteran’s service be considered DVA or HVA for VA purposes? 

3. Are there any other issues for consideration? 

Practical Exercise
Please complete the following review questions.  You may use your reference material.

1. Which of the following type(s) of discharge is/are binding on the VA?

A. Honorable

B. Under other than honorable

C. Undesirable

D. Bad conduct

2. What is the only issue to be addressed in a case involving an individual who received a dishonorable discharge?

A. Whether he/she was AWOL during his/her period of service

B. Whether he/she committed any felonies during his/her period of service

C. Whether he/she was insane at the time of committing the offense, which resulted in his/her discharge.

D. Whether he/she received a Good Conduct Medal.
3. In which part of the Code of Federal Regulations can one find the citation for statutory bars to benefits?
A. 38 CFR 4.16(a)

B. 38 CFR 3.12(d)

C. 38 CFR 3.309(e)

D. 38 CFR 3.12(c)

4. Which part of the Code of Federal Regulations deals with a discharge due to willful and persistent misconduct?

A. 38 CFR 4.13(b)

B. 38 CFR 3.307(d)

C. 38 CFR 3.309(a)

D. 38 CFR 3.12(d)
5. What information needs to be included in an administrative decision for character of discharge when the Veteran has more than one period of active service?
A. Information regarding periods of enlistment for all periods of satisfactory service.

B. Information showing where the Veteran serviced during all periods of service.

C. Information showing the Veteran’s rank for all periods of service.

D. Information showing where the Veteran first joined the service.

6. Which part of the Code of Federal Regulations covers procedural due process?
A. 38 CFR 4.16(a)
B. 38 CFR 3.309(e)

C. 38 CFR 3.103

D. 38 CFR 4.10
7. Which of the following is not a type of administrative decision?

A. Character of discharge

B. Line of duty

C. Entitlement to aid and attendance benefits

D. Deemed valid marriage

Answer the question(s) following the scenarios below.

1. While in service, the Veteran starts injecting illegal drugs.  He obtains an unusually potent packet of heroin, injects it, and dies of an overdose. Is this considered misconduct?
2. The claimant stated on his VA Form 4176 while traveling along the road he was cut off by another car causing him to lose control of his vehicle.  However, the claimant’s service medical records dated September 28, 1991, states that the claimant was involved in a motor vehicle accident resulting in injury to his left hand, but he also was found to be intoxicated at the time of the accident.  Also, a consultation sheet, dated October 4, 1991 states that claimant’s drug and alcohol evaluation revealed that claimant has a problem with alcohol intoxication –abuse.  

1. Is an Administrative Decision warranted?
2. Why or why not?

3. Is willful misconduct noted? 
3. While in service, Johnny Jones takes his spouse, Mary, to their favorite restaurant for their anniversary dinner.  During the course of the meal, they split a craft of champagne.  Following dessert and coffee, they drive home.  On the way home the car skids on the wet road and hits a parked car, resulting in several broken ribs and a spontaneous pneumothorax.  The police report notes the wet roadway, absence of streetlights, and does not mention any finding or comment about alcohol, nor any indication of recklessness on the part of the driver.

1. Is an administrative decision warranted?

2. Is willful misconduct noted? 


3. Why or why not?

4. Elizabeth Mason enlisted in the Army on April 8, 1986 for a period of five years. She was discharged from the Army on August 20, 1991, under a bad-conduct discharge. During service, she had one conviction by Special Court Martial. She submitted the evidence regarding her Special Court Martial on May 14, 2009, which included a DD Form 4187 Personnel Action, a Summary of the Offense, the Special Court Martial Order and the Result of Trial.  The submission was in response to a predetermination letter dated December 10, 2008.  

The Special Court Martial Conviction on June 19, 1990, was conducted while the Veteran was on active duty, stationed in Fort Riley, Kansas.  The Veteran was found guilty by reason of violation of Article 121, Larceny and Wrongful Appropriation and Article 134, Debt dishonorably failing to pay.  The Special Court Martial decision was based on the plea of the soldier.  Ms. Mason was sentenced to a Bad-Conduct Discharge, a two-month confinement, and forfeiture of $482.00 pay for two months.  

1. Is an administrative decision warranted?


2. Is willful misconduct noted? 


3. Why or why not?


Issue: This section identifies the issue at hand.  This can be either in statement or question form.





Evidence: This section identifies all evidence used in making a decision.





Decision: This section states the decision for all issues under consideration and for character of discharge determinations, whether the Veteran is entitled to Ch.17 Health Care benefits.





Reasons and Basis: This section contains references to the laws and regulations governing the specific issues. This will also include written justification for the decision based on all the evidence considered.








This letter is found in MAP-D under Claimant Letter. Development Type: “Predetermination” Pick is Character of discharge - due process. The letter requires editing and additions.





This is only needed when it is determined PIES 001 is required for conditional discharge consideration.





This is only needed if we do not have verified service.  It is appropriate to send due process based on an uncertified DD 214.





This MAP-D letter does not include contact information so it must be added.  Be sure to edit VA File number with the Veteran’s file. number.





State the issue:  Either a Statutory Bar Determination if the reasons for discharge are found under 38 CFR 3.12(c), or a Character of Discharge Determination if the reasons for the discharge are found under 38 CFR 3.12(d)





List all the evidence used in the decision





State the decision:  What is the Veteran’s character of service for VA purposes?  Is the Veteran entitled to healthcare benefit?  (Remember: discharge reasons under 38 CFR 3.12(c), or a bad conduct discharge (BCD)= no healthcare; discharged under 38 CFR 3.12(d)= entitled to healthcare, unless it’s a BCD.





Provide the regulations used in the determination.  Be sure to use only the 38 CFR and the USC, not the manuals for your reasons and basis. Commonly used 38 CFR references:  3.12© or 3.12(d), depending on the reasons for discharge; 3.13 IF a conditional discharge is at issue; 3.360 is always needed due to our need to determine entitlement to Chapter 17 healthcare.





Provide a brief summary of the evidence considered.





Relate the regulations to the evidence.  State how the evidence indicates the actions leading to the discharge either do or do not conform to the regulations, thereby constituting the claimant’s service to be either honorable or dishonorable for VA purposes.





Address the issue of sanity.  If sanity has been placed at issue, you will need to discuss it here.





Refer to the Administrative Decision Quick Reference Chart: available on the C&P Training Homepage in the VSR Assistant under Resources.  The number of signatures needed for various administrative decisions is found there along with more examples of character of discharge decisions.








May 2013   
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