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REQUESTING MEDICAL OPINIONS
student guide (VSR)
	PREREQUISITE TRAINING
	Prior to this lesson the students must have completed the lessons contained in the following categories: 

· AMIE/CAPRI/QTC

· Medical terminology TPSS

· Introduction to Medical EPSS and the Body Systems

· Duty to Assist

· Review of Service Treatment Records and private medical records



	PURPOSE OF LESSON
	The purpose of this lesson is to instruct the students when to request a medical opinion and what information the request should contain and determine if the information that is received is adequate for rating purposes.  
This lesson will present the following material to the student:

· VA’s responsibility and when to request a medical opinion

· What the medical opinion request should contain

· Special considerations for claims based on aggravation to include Allen v. Brown cases

· When and how to request an Independent Medical Opinion under 38 CFR 3.328

· What to look for after the examination is received from the VA Medical Center



	Time Required
	1.5 hours for the lecture and 1.5 for the practical exercises

	Instructional Method
	Lecture, participatory discussion, and practical exercise



	Materials/ Training Aids


	Classroom or private area where a discussion may be held.  Chairs and writing surfaces are required.

Large writing surface such as easel pad, chalkboard, dry erase board, overhead projector, etc., with appropriate markers, or computer with projection equipment and PowerPoint software.

· Requesting Medical Opinions PowerPoint presentation

· Requesting Medical Opinions Student Guide

· Mixture of claim folders, which can consist of medical opinions or medical examinations for discussion. 
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REQUESTING A MEDICAL OPINION

In claims for disability compensation, VA has the responsibility to assist the claimant by providing a medical opinion or examination when the opinion or examination is necessary to make a decision on the claim.  (38 CFR 3.159(c)(4))

When to Request a Medical Opinion

A medical opinion or examination is necessary if, after the development of all other relevant evidence, the record does not contain sufficient competent medical evidence to decide the claim but:

· Contains competent evidence of a current diagnosed disability or persistent or recurrent symptoms of disability; 

· Establishes that the veteran suffered an event, injury, or disease in service; and 

· Indicates that the claimed disability or symptoms may be associated with the in-service event, injury, or disease.

Note: A claimant is competent to describe symptoms of disability that he/she is experiencing, such as pain in the knee.  However, because a claimant ordinarily lacks medical training and experience, he/she would not be competent to diagnose his/her own medical condition or offer a medical opinion.

A medical opinion may be required to reconcile diagnoses, determine the relationship between conditions, determine etiology or nexus to service-incurred disease or injury, or determine whether and to what extent a service-connected disability has aggravated a nonservice-connected condition.  

Before requesting an opinion, review the claim and supporting evidence to ensure that the minimum evidentiary requirements have been met.

What the Medical Opinion Request Must Contain

When seeking a medical opinion, be very clear about what information or opinion is being requested.  The medical examiner should be sent the claims folder along with the opinion request in almost all cases, and be directed to review the medical and other evidence in the claims folder and provide a rationale for any opinion.

The medical opinion request must state the nature of what is needed.  You must clearly indicate if you want an opinion on the etiology of the condition, require the physician to reconcile differing opinions, or want any other medical opinion.  Also, explain why the opinion is needed if this would clarify the request.

In some cases, an opinion based on record review only may be sufficient.  In other cases, a current examination may also be required. The examination request should specify if an examination is also required, or specify that an examination may be scheduled if the examiner believes it is necessary in order to render the requested medical opinion.


Format for Medical Opinion Requests

A sample of a medical opinion request is shown in the exhibit in M21-1MR III.iv.3.A.14.  A copy of this worksheet is included in this student guide along with a sample of a completed form.  In the request, you should specify the issues(s) under review, the claimant’s contention(s), and the opinion requested.  You should also provide a summary of the evidence available in the case.  It should be noted that the substance of the opinion request itself is what is important.  The medical opinion request needs to be clear and contain all relevant information.   Appropriate questions must be asked.  Good communication with the medical examiner about what information is required is paramount. 

As stated earlier, the medical examiner should be sent the claims folder along with the opinion request and be directed to review the claims folder and provide a rationale for any opinion.  For adjudication purposes, you need two things:  (1) A conclusion using proper medical-legal terminology, and (2) A rationale supporting the conclusion.  A medical opinion with no rationale carries very little weight.  If an opinion is provided without a rationale, you will need to send the report back to the examiner to provide a rationale for his or her opinion.

Importance of Identifying Evidence to be Reviewed

Ensuring easy access to pertinent records for review by the clinician asked to provide a medical opinion is also important.  You should identify the available evidence to assist the physician in focusing his/her review.  The evidence should be tagged in the claims folder, but the examiner must be advised that he/she is not limited to reviewing only this evidence.  


The identification of the evidence must include a general description of it, indicating the source, approximate dates, and subject matter.

Improper Medical Opinion Requests

When requesting medical opinions, do not ask a medical authority to assume any responsibility inherent to the rating activity.  Some examples follow:

· Do not request the examiner to determine if there is loss of use of an extremity; ask for a description of the remaining function of the extremity.   

· Do not to ask the medical authority to determine if a particular disability is service-connected.   Instead, identify the in-service injury, event, or illness, as well as the current disability, and ask the examiner to provide an opinion as to whether or not the current disability was caused by or the result of the identified in-service injury, event, or illness.

· Do not ask the medical authority to provide an opinion as to whether a veteran is unemployable or entitled to individual unemployability.  Instead, in the Remarks section of the examination request, ask the examiner to comment on the veteran's ability to function in an occupational environment and to describe functional limitations.

SPECIAL CONSIDERATIONS FOR CLAIMS BASED ON AGGRAVATION

There are two types of claims based on aggravation:  (1) Service connection is being sought for the in-service aggravation of a condition that pre-existed entrance into service under 38 CFR 3.306, and (2) Claim based on the aggravation of a nonservice connected disability by a service-connected disability under Allen v. Brown (1995).

When requesting a medical opinion for these types of claims, the examiner must have all available evidence for review when providing an opinion on the issues of aggravation and the degree of increased disability.

In-service Aggravation

For this type of claim, the concept of aggravation may have to be explained to the physician.  Was the increase in disability during service due to the natural progress of the disease, or was it above and beyond?  Temporary or intermittent flare-up of a pre-service condition without evidence of worsening is not sufficient.  

Keep in mind that clear and unmistakable evidence is required to rebut the presumption of aggravation where the pre-service disability underwent an increase in severity during service.  This includes medical facts and principles which may be considered to determine whether the increase is due to the natural progress of the condition. Aggravation may not be conceded where the disability underwent no increase in severity during service on the basis of all the evidence of record pertaining to the manifestations of the disability prior to, during, and subsequent to service.

Allen v. Brown Cases

Under the provisions of 38 CFR 3.310(a), disabilities which are proximately due to or the result of a service-connected condition will be service-connected.  In the 1995 Allen decision, the Court held that an increase in nonservice-connected disability caused by permanent aggravation from a service-connected disability will also be service-connected under 38 CFR 3.310.
In order to adjudicate a claim for secondary service connection for the aggravation of a nonservice-connected disability, first establish the baseline level of nonservice-connected disability and the level of additional disability which is considered proximately due to the service-connected disability.  A medical examination should be requested, including review of the claims folder, for this purpose. 

The examiner's report must separately address each of the following medical issues in order to be considered adequate for rating this type of claim:

(1) The baseline manifestations which are due to the effects of nonservice-connected disease or injury;

(2) The increased manifestations which, in the examiner's opinion, are proximately due to service-connected disability based on medical considerations; and

(3) The medical considerations supporting an opinion that increased manifestations of a nonservice-connected disease or injury are proximately due to service-connected disability.


INDEPENDENT MEDICAL OPINIONS UNDER 38 CFR 3.328

When to Obtain an Independent Medical Opinion (IMO)

An independent medical opinion under 38 CFR 3.328 may be obtained from medical experts who are not VA employees, if warranted by the medical complexity or controversy of a pending claim.

Opinions shall be obtained from recognized medical schools, universities, clinics or medical institutions with which arrangements for such opinions have been made, and an appropriate official of the institution shall select the individual expert(s) to render an opinion.

A request for an independent medical opinion, in conjunction with a pending claim, may be initiated by the office having jurisdiction over the claim, the claimant, or the claimant's representative.


Submitting a Request for an Independent Medical Opinion

A request for an independent medical opinion must be submitted in writing through the Veterans Service Center Manager (VSCM).  The request must state, in detail, the reasons why the opinion is necessary, and the specific information or opinion required.

Those requests, which in the judgment of the VSCM merit consideration, shall be referred to the Compensation and Pension (C&P) Service for approval.

Processing Requests for Independent Medical Opinions

The table below describes how to process a request for an independent medical opinion and identifies the responsible parties.
	Stage 
	Who is Responsible 
	Description 

	1
	RVSR 

Decision Review Officer (DRO), or 

service organization representative 
	Brings the request for an independent medical opinion to the attention of the VSCM.

	2
	VSCM
	Decides whether the request has merit.

	3
	VSCM
	Does the request have merit?

If yes, refers the request to C&P Service (211) for review. 

If no, denies the request without the need for referral to C&P Service. 

Important: This determination may be contested as part of an appeal on the primary issue under consideration.

	4
	Central Office (CO) C&P Service
	Decides whether the request has merit.


	Stage
	Who is Responsible
	Description

	5
	CO C&P Service
	Does the request have merit?

If yes 

· notifies the claimant that the request has been approved 

· obtains the opinion, and 

· sends a copy of the opinion when it is available. 

If no, denies the request. 

Important: This determination may be contested as part of an appeal on the primary issue under consideration.


REQUEST FOR MEDICAL OPINION

M21-1MR III.iv.3.A.14, Exhibit 1
ISSUE:
CONTENTION:

AVAILABLE PERTINENT EVIDENCE:

MILITARY SERVICE:

SERVICE MEDICAL RECORDS:

PRIVATE MEDICAL RECORDS:

VA RECORDS:

OTHER:

REQUESTED OPINION:

*NOTE TO EXAMINER - In Your Response Please: 
1. Identify the specific evidence you reviewed and considered in forming your opinion. 

2. Please provide a rationale (explanation/basis) for the opinion presented. 

3. State your conclusions using one of the following legally recognized phrases: 

a. ________is caused by or a result of ______________ 

b. ________is most likely caused by or a result of _____________ 

c. ________is at least as likely as not (50/50 probability) caused by or a result of ______________

d. ________is less likely as not (less than 50/50 probability) caused by or a result of ______________ 

e. ________is not caused by or a result of ______________ 

f. ________I cannot resolve this issue without resort to mere speculation.

*This area must be edited to fit the circumstances of the specific request. The phrase "caused by or result of" must be modified for opinion requests based on aggravation.

REQUEST FOR MEDICAL OPINION

(Sample Completed Form)

ISSUE:  Whether current claimed low back condition is related to complaints of back pain during military service.

CONTENTION:  Mr. Smith claims service connection for a current low back condition based on reported treatment for a back condition during military service.

AVAILABLE PERTINENT EVIDENCE:

MILITARY SERVICE:  Army, 5/1/54 to 5/1/57

SERVICE MEDICAL RECORDS:

1. Treatment note, 5/11/55 – TAB A

2. Separation examination dated 4/30/57 – TAB B

PRIVATE MEDICAL RECORDS:

1. Dr. May, 7/15/80 – TAB C

2. HR Detroit Mercy Hospital, 9/1/95 to 9/15/95 – TAB D

3. Dr. Thompson, 7/15/00 – TAB E

VA RECORDS:

1. Outpatient treatment notes, VAMC Cleveland, from 6/92 to 1/94 – TAB F

OTHER:

1. Workers Compensation Report dated 1/21/80 – TAB G

REQUESTED OPINION:  Based on review of the claim folder, including records listed above, please provide an opinion as to whether or not the current diagnosed “SP lumbar laminectomy L4-5 with degenerative changes” is related to the incident of back pain noted in military service.  Please provide a rationale for your opinion.

NOTE TO EXAMINER - In Your Response Please: 

1.  Identify the specific evidence you reviewed and considered in forming your opinion.

2. Please provide a rationale (explanation/basis) for the opinion presented. 

3. State your conclusions using one of the following legally recognized phrases: 

a. ________is caused by or a result of ______________ 

b. ________is most likely caused by or a result of _____________

c. ________is at least as likely as not (50/50 probability) caused by or a result of ______________

d. ________is less likely as not (less than 50/50 probability) caused by or a result of ______________

e. ________is not caused by or a result of ______________

f. ________I cannot resolve this issue without resort to mere speculation.

REVIEW EXERCISES

Part I

1.  A claimant is competent to provide which of the following?

a. A description of the symptoms that he/she is experiencing.

b. A diagnosis of his/her medical condition.

c. a and b.

d. None of the above.

2.  A medical opinion is necessary if the record does not contain sufficient evidence to decide the claim, but does contain which of the following?

a. Competent lay or medical evidence of a current diagnosed disability or persistent or recurrent symptoms of disability.

b. Establishes that the veteran suffered an event, injury, or disease in service.

c. Indicates that the claimed disability may be associated with the in-service event.

d. All of the above.

e. a and b.

3.  A medical opinion should not be requested if development for other pertinent evidence is still pending.

a. True.

b. False.

4.  When requesting a medical opinion, ensure that which of the following are included in the request?

a. A legal question.

b. A clear statement about the nature of the opinion requested.

c. A summation of the pertinent evidence available for the examiner’s review.

d. All of the above.

e. b and c.

5.  Which of the following is an example of a proper medical opinion request?

a. Whether there is loss of use of the veteran’s right upper extremity.

b.   Whether the veteran’s current right foot condition is service-connected.

c. Whether it is at least as likely as not that the veteran’s current left knee arthritis is related to the left knee injury in July 1968 in service.

d. a and c.

e. b and c.

6.  A medical opinion with no rationale carries equal weight as a medical opinion with a rationale.

a. True.

b. False.

7.  Temporary or intermittent flare-ups of a pre-service condition during service is sufficient for a non-combat veteran to establish aggravation of the pre-existing condition.

a. True.

b. False.

8.    Clear and unmistakable evidence is required to rebut the presumption of aggravation where the pre-service disability underwent an increase in severity during service.

a. True.

b. False.  
9.  An examiner's report must address which of the following medical issues in order to be considered adequate for rating claims based on Allen v. Brown?

a. The baseline manifestations which are due to the effects of nonservice-connected disease or injury.

b. The increased manifestations which, in the examiner's opinion, are proximately due to service-connected disability based on medical considerations.

c. The medical considerations supporting an opinion that increased manifestations of a nonservice-connected disease or injury are proximately due to service-connected disability.

d. All of the above.

e. a and b.

10.  Who approves requests for independent medical opinions under 38 CFR 3.328?

a. RSVR

b. Rating Team Coach

c. VSCM

d. C&P Service

e. c and d.

Part II

Based on the information provided below, determine whether a VA medical opinion is needed and if so, complete a Request for Medical Opinion Form (a copy of which is provided on page 9 of this Student Guide).

A WWII veteran claims service connection for hearing loss and tinnitus based on in-service noise exposure.  He states that he has had hearing loss and ringing in his ears during and since service, and provides a copy of his last audio exam from Dr. Rina Thomas dated February 20, 2006, showing a diagnosis of hearing loss and tinnitus.  After all development has been completed, the only available service medical records on file were the veteran’s entrance and separation examinations which show normal hearing.  The veteran’s DD Form 214 shows that he was rifle range instructor.  He had honorable service in the U.S. Army from January 2, 1945 to January 1, 1947.

Part III

1.  The veteran submits private treatment records, which show that he has a diagnosis of degenerative arthritis of the left ankle.  On his claim the veteran 3 years after his discharge from service notes that he sustained a fracture of his left ankle when he fell from a tank.  A review of the STR showed that this event occurred.  

Do we need a medical opinion?

2.  The veteran sprained his left ankle during service with no further treatment or complaints for the remaining period of service.  The veteran submitted private medical evidence showing a diagnosis of degenerative arthritis and the veteran provided evidence showing a diagnosis of degenerative arthritis and the veteran provided a history of a left ankle sprain during service.  

Do we need a medical opinion?

3.  The veteran is currently service connected for degenerative arthritis of the lumbar spine.  He comes back in two years later and files a claim for degenerative arthritis of the right shoulder.  

Do we need a medical opinion?

4.  The veteran is service connected for hypertension and he develops renal insufficiency (other than glomerulonephritis, polycystic kidney condition, pyelonephritis or nephrolithiasis).  

Do we need a medical opinion?

5.  Take the same scenario as above but now add the fact that the veteran has both hypertension and diabetes mellitus but he is only service connected for hypertension. 

Do we need an opinion?

NOTE:   For cases remanded by the Board of Veterans Appeals (BVA), it is not adequate to merely refer the examiner to the claims folder containing the BVA remand instructions.  However, there is no prohibition from quoting the BVA instructions as long as the instructions are clear about whether a medical opinion is required.





NOTE:  Avoid the potential problem of steering the examiner to review only the evidence pre-selected as relevant since a medical professional may have a differing opinion as to what evidence is relevant and must not be limited in the record review.





Important:  An examination that fails to identify baseline findings, or the increment of increased disability due to service-connected causes, is not adequate for rating purposes.  However, do not return an examination report as inadequate if the examiner explains why it would be mere speculation to comment on any of the issues outlined above.





NOTE:  The IMOs discussed in this lesson are different than the opinions/IMOs requested as part of the Contract Exam Program.
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