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	PREREQUISITE TRAINING
	Prior to this lesson, you must have completed training in all identified topics from the Phase I Prerequisite, Phase II Centralized Training, and Phase III Follow-On Challenge schedule that applies to their specific level of experience.

	PURPOSE OF LESSON
	The purpose of this topic is to introduce complex Due Process procedures by providing you with information on why there is a process, how to approach these decisions, and how to produce a complete well-reasoned decision.

This lesson will present the following material to the trainee:

· Recognize and demonstrate the type of notice that should be used and when notice is not required

· Define general information on the notice of proposed adverse action and the process period

· Identify and demonstrate which situations warrant contemporaneous notice



	Time Required
	2 hrs Total (1 hrs lecture; 1 hrs practical exercises)



	Instructional Method
	Participatory discussion and practical exercise.  This lesson focuses on your ability to understand and demonstrate the skills necessary to process claims, which require Due Process and/or Contemporaneous Notice.




References

· 38 CFR 1.710

· 38 CFR 3.103 
· 38 CFR 3.105
· 38 CFR 3.110
· 38 CFR 3.159
· 38 CFR 3.217
· 38 CFR 3.500 to 505
· 38 CFR 3.551 to 552
· M21-1MR I.1.C
· M21-1MR I.2.E
· M21-1MR I.4.
· M21-1MR I.2.A, B, C, D
· M21-1MR III.iii.1.B.2
· M21-1MR III.v.1.I.
· M21-1MR III.v.3.A
· M21-1MR IV.ii.3.A, B
· M21-1, Part V, Chapter 5

· 42 U.S.C. 659
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Types of Notification Concerning Change in Benefits

Two types of notification are used to inform a beneficiary of a change in benefits.  They are:

· A notice of proposed adverse action, which informs a beneficiary of a proposed reduction or termination of benefits, and

· A contemporaneous notice, which informs a beneficiary of a change in benefits that was implemented at the time the notice, was sent.

Use the table below to determine the type of notice that should be used.

	If the source of information is…
	Then use a…
	Rationale

	A third party

Reference:  for more information on third party informant, see M21-1MR I.2.A.3.b.
	Notice of proposed adverse action to tell the beneficiary of a proposed change.
	To explain to the beneficiary of the information received, and the effect it may have on his/her benefits.

	
	Reference: for more information on notice of proposed adverse action, see M21-1MR I.2.B.  and

Information on sending a notice of proposed adverse action to a hospitalized veteran see M21-1MR I.2.B.6.c.

	The beneficiary
	Contemporaneous notice to tell the beneficiary about the change.

Exception:  Per 38 CFR 3.103(3) i, a notice of proposed adverse action is required, instead of a contemporaneous notice, if the information furnished does not involve a change in

· Income

· Net worth

· Marital status, or

· Dependency.

In these cases, send a notice of proposed adverse action to the beneficiary even if he/she requests immediate reduction of benefits upon furnishing information.
	To explain to the beneficiary that the information he/she submitted has affected entitlement, and to what extent.

Reference: for more information on contemporaneous notices, see M21-1MR I.2.D.


Situations not Requiring Notification

This topic contains information on situations not requiring notification.  They are:

· Notice of the beneficiary’s death, and

· Procedure for terminating an award upon notice of death.

No Notification Required Upon Notice of Death


No notice of termination (contemporaneous or otherwise) is required when VA receives:

· A death certificate (including telegraphic notice of death from a foreign service post official)

· A terminal hospital report verifying the death of a beneficiary, or

· A claim for VA burial benefits (including, but not limited to, VA Form 21-2008, Application for United States Flag for Burial Purposes)
Procedure for Terminating an Award Upon Notification of Death


Once a notice of death is received as stated above

· Immediately terminate the award, and

· Send the appropriate applications to any surviving dependent(s) when there is

· An accrued amount payable, or

· A potential entitlement for death benefits

General Information on the Notice of Proposed Adverse Action

Definition:  “Third party information” is any information that is not received from the beneficiary or from the beneficiary’s fiduciary.  Written correspondence is considered third party when received without the beneficiary’s signature, or the signature of his/her fiduciary.

The table below lists the three types of third party informants and provides examples of the types of information they provide.

	Third Party Informant
	Examples

	VA medical facilities
	Admission notices and reports that may result in hospital rate adjustments.

Exception:  A formal written notice of death.

References:  For more information on 

· Hospitalization adjustments, see 38 CFR 3.551, and

· Adjustment of allowance for aid and attendance, see 38 CFR 3.552.

	· Field examiners

· Estate analysts, and

· Beneficiary’s survivors
	Notices and reports.

Exceptions:

· Notices and reports may be considered first party sources when accompanied by
· Documents provided by the beneficiary, such as copies of award letters or marital or dependency status certificates, or
· A signed, written statement from the beneficiary.
· A notice of proposed adverse action is not required when an estate analyst requests that a beneficiary’s award be suspended because of the fiduciary’s failure to furnish accounting activities.
Note:  the information on a VA Form 119, Report of Contact, documents, or signed statement must, in and of itself, justify the adverse action.


Third Party Information (continued)

	Third Party Informant
	Examples

	Other possible sources
	· VA computer matches
· Letters from friends and relatives
· Reports from employers
· Reports from other government and private agencies, or
· Social Security’s third party query system
· Share computer application


Proposed Rating or Administrative Action – a notice of proposed adverse action is also required when benefits are being reduced or terminated based on rating or administrative action.

	Example Case
	Reference

	Reduction in evaluation of a service-connected disability
	M21-1MR IV.ii.3.A.3

	Discontinuance of unemployability
	M21-1MR IV.ii.3.A.3b

	Severance of service connection
	M21-1MR IV.ii.3.A.2

	Benefits erroneously awarded because of:

· An administrative error, or

· Error in judgment
	M21-1MR III.v.1.I.36


Exception for Temporary Ratings – Sometimes a veteran is granted an increased payment for a disability following an event, such as a joint replacement or heart attack, for which the rating schedule provides a temporary evaluation for a specified period of time.  In such a circumstance, ensure that the award letter specifies the date or conditions under which the increased payment will be reduced.  In this situation, because the veteran is fully informed of the date and reasons for the prospective adjustment, no notice of proposed adverse action is needed before the evaluation is reduced.

Requests for apportionment – A notice of proposed adverse action is required when an apportionment of benefits is requested by or on behalf of a beneficiary’s dependent.

Reference:  for more information on requests for apportionment, see M21-1MR III.v.3.

Elements of the Notice of Proposed Adverse Action

Every notice of proposed adverse action must include the following elements:

· A statement of the proposed decision, including new rates of payment

· The proposed effective date of the decision

· Information on the possible creation of an overpayment

· Detailed reasons for the proposed decision, and

· The right to

· Present evidence

· Request a personal hearing, and

· Have representation

The table below describes each of the elements in a notice of proposed adverse action.

	Element
	Description

	Statement of proposed decision
	Fully and clearly states the proposed decision to

· Reduce

· Suspend, or

· Terminate benefits

Provides new rate information for each rate change.

	Statement of proposed effective date
	· States the proposed effective date, and

· Informs the beneficiary that

· He/she has 60 days to respond to the proposed action, and

· The payment of benefits will continue through the 60-day period.

Note:  The requirement that payments be continued through the 60-day period does not alter the effective date of the proposed reduction or termination.

Reference:  For more information on effective dates for reduction benefits, see 38 CFR 3.500 to 3.505.

	Statement advising beneficiary of potential overpayment
	· Advises the beneficiary that if the proposed adverse action is implemented, he/she must repay any overpayment resulting from the continuation of payments during the proposed adverse action period, and

· Informs the beneficiary that he/she may minimize any potential overpayment by requesting that the award be adjusted immediately

	Basis for proposed decision
	States

· The facts and reasons for the proposed action (38 CFR 3.103)
· The evidence under consideration, and

· The proposed rates and any calculations used to arrive at the proposed rates

	Rights of beneficiary
	Informs the beneficiary of the right to

· Present evidence

· Request a personal hearing, and

· Have representation


General Information on the Notice of Proposed Adverse Action Proposal Period 

The adverse action proposal period is the control period between the date the notice of proposed adverse action is mailed to the beneficiary and the date that the final notice is sent.  The minimum period for the proposed adverse action is 60 days.

Important:  Legally, the beneficiary has 60 days to respond.  However, adverse action should not be taken until the 65th day to allow time for evidence to reach the Veteran Service Representative’s (VSR) desk.

Basic Rule: 65-Day Limit – Take no adverse action until the 65th day following the date of the notice of proposed adverse action, unless the beneficiary

· Specifically asks that the award be reduce or suspended to minimize any possible overpayment, or

· Submits documentary evidence confirming earlier oral information, which is sufficient to justify the proposed adverse action

Computing the Adverse Action Proposal Period:  The first day of the adverse action proposal period is the date that the notice of proposed adverse action is mailed to the beneficiary.  The date of the letter is the date of the mailing for purposes of computing the time limits for the adverse action proposal period. 

	If the adverse action proposal period time limit expires on a …
	Then …

	Workday
	· Exclude the first day of the adverse action proposal period, and

· Include the last day

	· Saturday

· Sunday, or

· Holiday
	Include the next workday following the weekend or holiday.

Reference:  for more information on computing the time limit, see 38 CFR 3.110.


Extending the Adverse Action Proposal Period


The adverse action proposal period may be extended for:

· The development of evidence, or

· A hearing, if the hearing is requested within 30 days following the release of a notice of proposed adverse action.

In addition, the base period may be extended to allow time for an administrative action or a rating decision. 

The table below gives examples of different scenarios and time extensions.

	Basis for Change in Award
	Base Adverse Action Proposal Period
	Possible Extensions
	Total

	· Third party, or

· Apportionment request
	65 days (60-day period + 5 days)
	· 30-60 days for development of evidence, and/or

· 30-60 days for hearing
	65-185 days or more if extensions are warranted

	Basis for Change in Award
	Base Adverse Action Proposal Period
	Possible Extensions
	Total

	· Administrative action, or

· Rating decision
	· 65 days (60-day period + 5 days)

· Time for preparation of the actual decision, and

· 65 days following decision (60 day period + 5 days)
	· 30-60 days for development of evidence, and/or

· 30-60 days for hearing
	130 days + time for administrative or rating decision + any extension time needed




Responding to the Beneficiary

Insufficient Evidence Received, or No Response within 60 Days

Follow the steps in the table below if the beneficiary either fails to respond within the 60-day period, or if he/she submits insufficient evidence to justify a change in the proposed action.

	Step
	Action

	1
	Is a rating decision needed because the proposed adverse action was initiated with a rating decision?

· If yes, route the claims folder to the rating activity at the end of the due 

· Process period. (Note:  The rating activity will make an immediate decision and then route the folder to authorization for processing.)

· If no, route the claims folder to authorization. (Note:  Authorization will reduce, suspend, or terminate benefits using the appropriate effective date provisions.)

Reference:  For more information on reductions and discontinuances, see 38 CFR 3.500-3.505.

	2
	Notify the beneficiary of the final decision.


Premature Receipt of NOD

Follow the steps in the table below to determine how to treat a NOD received in response to an adverse proposal before a final decision is made.

	If VA receives a premature NOD.
	Then …

	Without supporting evidence
	· Advise the beneficiary that the NOD is premature, and 

· Explain that the appellate process can only be initiated after a final decision has been made

Note:  Incorporate this explanation into the final notice only if the NOD is received near the end of the 60-day period

	With supporting evidence
	Assume that the statements made in the premature NOD refer to the supporting evidence, rather than a request to appeal.


Evidence Received Within 60 Days Requiring Further Development

If a beneficiary submits evidence that required further development

· Continue payments

· Immediately begin to develop and evaluate additional evidence

· Advance the pending issue suspense date for the proposed adverse action period for development of the evidence (60 days for evidence from all sources), and

· Hold all the material obtained until

· Reasonable efforts to obtain additional evidence have been exhausted, or

· A final decision can be made

Reference:  for more information on reasonable efforts to obtain evidence, see 38 CFR 3.159(c)(1), and M21-1MR I.1.C.6.b.
Exception:  If the results of this development clearly indicate continuing entitlement to current benefits or new entitlement to greater benefits, notify the beneficiary immediately and take appropriate award action.

Requests for Immediate Implementation of Adverse Action

If the beneficiary submits a written statement or other evidence in response to a notice of proposed action that confirms the validity of the evidence already of record and specifically asks that the proposed adverse action be implemented.

· Immediately take adverse rating and/or award action, and

· Send the post-adverse action notice.

Important:  Be extremely careful to ensure that the beneficiary is asking for final implementation of the adverse decision and not merely trying to minimize any overpayment during the 60-day period.  If there is any uncertainty as to the beneficiary’s intentions, ask for clarification (use the phone when appropriate).  If clarification is not received, wait until the expiration of the adverse action proposal period before acting.

Example:  The veteran responds to a notice of proposed adverse action by sending a statement that says, “Yes, my wife Ann died on March 9, 2009, but I didn’t know I had to report it.  Please tell me how much I have to pay back, and don’t pay me more that I should be getting.

Since the veteran is specifically requesting immediate adverse action, adjust the award and send a final notice.

References:  For more information on sending

· Contemporaneous notice, see M21-1MR I.2.C.12
· Final notification of adverse action, see M21-1MR I 2.C.12.
Hearing During Adverse Action Proposal Period

Determining the 30-day Time Limit- payments continue at their current rate if beneficiary requests a hearing within 30 days of the date the notice of proposed adverse action is sent.  If the 30-day time limit expires on Saturday, Sunday, or holiday, include the next succeeding workday in the computation.

Handling Hearings Requested Within 30 days

	Step
	Action

	1
	Extend the control period for an additional 30 to 60 days.

	2
	Schedule the hearing for the earliest possible date (if possible, for no later than 30 days after receipt of the request).

Reference:  For more information on scheduling hearings, see M21-1MR I.4.3.

	3
	Send a letter advising the beneficiary of the time and place of the hearing at least ten calendar days before the scheduled date to allow him/her time to prepare.

	4
	Continue payments until

· The hearing is held, the Decision Review Officer (DRO) receives the evidence developed as a result of it, and makes a final decision, or

· The beneficiary fails, without good cause, to appear for the hearing, and a final decision is then made.

Note:  A waiver of the ten-day advance notice is permissible by mutual agreement between VA and the beneficiary, and/or his/her representative (if any).

Reference:  For more information on hearings, see 38 CFR 3.103 (c), 38 CFR 3.104 (i), and M21-1MR I.4.


Handling Hearings Requested After 30 Days
	Step
	Action

	1
	Place the case on the regular hearing docket. Advise the Veteran that he/she did not request the hearing within the 30 day timeframe.

Note:  If development is underway based on evidence submitted by the beneficiary, complete the development before making the final decision.

	2
	Make a final determination at the end of the 60-days adverse action proposal period based on the evidence of record, unless development is pending.


Sending Final Notice

Requirement for Sending a Final Notice


The final notice of the decision must be sent to the last address of record for the

· Beneficiary, and

· Beneficiary’s designated representative (if any).

Reference:  For more information on determining where to send a notice, see M21-1MR I.2.B.6.b.

Required Elements of Post-Adverse Action Notice

Every post-adverse action notice, like a contemporaneous notice, must include the following elements:

· Statement of decision (including new rate(s), if applicable)

· Statement of applicable effective date(s)

· Detailed reasons for decision

· Overpayment information, and

· Appeal rights

However, in a post-adverse action notice, the elements describe a completed rather than a proposed award action.

Procedure for Sending the Final Notice

	Step
	Action

	1
	Compose the final notice using all of the required elements and language.

References:  For more information on the required elements of the final notice, see M21-1MR I.2.C.12.b. and 38 CFR 3.103

	2
	Two options exist for notification:

Was a Benefits Delivery Network (BDN) 498 screen used to generate the notice of proposed adverse action?

· If yes

- Use the 499 screen to generate the final notice, or

            - Prepare a Personal Computer Generated Letter (PCGL) when circumstances of

               the case are such that it would be more appropriate, and

            - go to Step 5

· If no, use the PCGL post-determination letter.

Reference:  For more information on award support data, see M21-1, Part V, Chapter 5.

	3
	Determine

· Who will receive a notice, and

· The appropriate address to send the notice.

Reference:  For more information on determining

· Who receives a notice, see M21-1MR I.2.A.1.c. and

· The appropriate address to send the notice, see M21-1MR I.2.B.6.b.


	4
	Send a PCGL letter informing the beneficiary of an unfavorable decision.

	5
	Place a copy of the notice in the claims folder.


General Information on Contemporaneous Notice

Situations Warranting a Contemporaneous Notice

A contemporaneous notice is a letter sent to a beneficiary at the time benefits are reduced, suspended, or terminated.  A contemporaneous notice, rather than a notice of proposed adverse action, is warranted when

· The beneficiary’s master record is in suspense and information is received that would result in reduction of the rate when the award is resumed

· One or more benefit checks have been returned as undeliverable

· The adverse action is based upon a garnishment order when disability compensation is paid instead of military retired pay

· Evidence is received that reasonably indicates that the beneficiary is deceased

· The beneficiary fails to return a required Eligibility Verification Report (EVR), or

· The beneficiary or his/her fiduciary provides oral or written information adequate to form the basis of the adverse action.

References:  For more information on

· Contemporaneous notice, see 38 CFR 3.103(b)(3)
· Sending contemporaneous notice, see M21-1MR I.2.C.12b, and

· Actions taken when a beneficiary fails to return an EVR, see M21-1MR V.iii.7.D
Information  Received While Master Record in Suspense

Contemporaneous notice is appropriate when a master record is in suspense and information is received resulting in a reduction of the rate when the award is resumed.

Examples:  The master record of a 

· veteran is in suspense because he/she failed to report for a scheduled review examination.  He/she then reports for the rescheduled examination, and the resulting rating reduces the combined evaluation, or

· pensioner in a nursing home is in EVR suspense, and the received EVR shows that reduction to $90 is proper.

Reference:  For more information on the actions taken when a veteran fails to report for a scheduled review examination, see M21MR, Part IV, Subpart ii, 3.B.6 

Undeliverable Checks


A contemporaneous notice is appropriate if one or more benefit checks are returned as

            undeliverable and benefits are subsequently stopped.


Use the table below to determine appropriate action in event of an undeliverable check.

	If …
	Then …

	VA Form 20-6560 shows a suspended account
	· Send a letter to the best available address which informs the beneficiary of the action taken, and

· Terminate the account

	· The beneficiary is homeless, or

· Refuses or fails to provide a current address
	Send the contemporaneous notice to the Agent Cashier to whom the award checks were sent. 38 CFR 1.710(d)


Garnishment Order
Contemporaneous notice is appropriate when an adverse action is based upon a garnishment order for child support or alimony, where disability compensation is paid instead of military retired pay.

References:  For more information on

· Income withholding, garnishment, and similar proceedings for enforcement of child support and alimony obligations, see 42 U.S.C. 659(a), and

· Apportionments, see M21-1MR III.v.3.A.
Report of Death

A contemporaneous notice is required when evidence is received that reasonably indicates that the beneficiary is deceased.

Notices and reports from third party sources (VSRs, field examiners, estate analysts, or other sources such as the Social Security Death Match), which reasonably demonstrate that a beneficiary is deceased, may be used to terminate benefits.

For instances where no notice at all is required, see M21-1MR I.2.A.3.a.

Reference:  For more information on

· Third-party reports of death, see 38 CFR 3.103(b)(3)(iii), and

· Sample of a contemporaneous notice sent on reported death of a beneficiary, see M21-1MR I.2.E.21.
The Type of Information a Beneficiary Must Provide to Justify Sending a Contemporaneous Notice

A contemporaneous notice is given when the beneficiary or his/her fiduciary provides factual, unambiguous information or statements regarding

· Income

· Net worth

· Marital status, or

· Dependency

And VA uses that information to reduce, suspend, or terminate the beneficiary’s award.

The person furnishing the information or statement must know, or be on notice, that such information will be used to calculate benefits.  The information can be oral or written, and may be provided by signed statement, phone, e-mail, or fax.

Reference:  For more information on

· Contemporaneous notice, see 38 CFR 3.103(b)(3), and

· Oral and written information provided by phone, e-mail, or fax, see

· 38 CFR 3.217(b), and

· M21-1MR III.iii.1.B.2
Information Received by Telephone

When a Contemporaneous Notice is Appropriate

When information that would reduce or terminate benefits is received by telephone, a contemporaneous notice is appropriate only if the verification and documentation procedures shown in M21-1MR III.iii.1.B.2. have been followed.

Reference:  For more information on documenting information received by telephone, see 38 CFR 3.217(b) andM21-1MR III.iii.1.B.2
Restoration of Benefits Following an Adverse Action Taken

Retroactively restore benefits that were adversely affected based on information received by telephone if, within 30 days of the date that the contemporaneous notice is issued, the beneficiary or his/her fiduciary asserts that the adverse action was based upon information

· That was inaccurate, or

· Not provided by the beneficiary or his/her fiduciary.

Reference:  For more information on restoration of benefits following an adverse action, see 38 CFR 3.103(b)(4).

Requirement for Sending Contemporaneous Notice
Any notice of change or proposed change in benefits, including the contemporaneous notice, must be sent to the current address of record, or the most recent address, such as that in the Benefits Delivery Network (BDN), of the

· Beneficiary, and

· Beneficiary’s designated representative (if any).

Required Elements for Contemporaneous Notice

Every contemporaneous, like the post-termination/reduction, notice must include the following elements:

· Statement of decision (including new rates)

· Statement of effective date(s)

· Detailed reasons for decision

· Overpayment information, and

· Appeal rights

However, in a contemporaneous notice, the elements describe a completed rather than a proposed award action.
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Practical exercise

Please take 15 minutes to answer the following questions.  Write your answers in the space provided.

1. The regional office received medical evidence, effective 09/09/08,  from the VAMC stating the veteran needs a fiduciary to be sure that his veteran’s benefits are used wisely.

Question:  I.  What kind of information are you acting on?

What type of evidence was received?

Determine where to send the evidence, since there was no response from the beneficiary, explain the steps required to complete the claim.

2. The veteran failed to return his/her VA Form 21-4140-1, “ Employment 

Questionnaire.”

Question:  Explain the steps you would take if a response is received, and if the time has expired. 

3. What type of notification is required, when evidence is received that 

       reasonably indicates that the beneficiary is deceased?

4. What is the manual reference that states the notification letter have the current date?

5. Predetermination notice was given in the letter dated  10/15/08.  EP 600 was 

      processed and authorized on 12/03/08, which was incorrect.  Why was the 

     action incorrect? When should final adverse action be taken?
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