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Objectives

· Given 38 CFR, M21-1MR, and the trainee handout packet, identify the characteristics of a contested claim, with 85% accuracy. 

· Given M21-1MR, and the trainee handout packet, differentiate types of contested claims and the associated variables to consider when processing, with 85% accuracy.

· Given 38 CFR, M21-1MR, and the trainee handout packet, distinguish time limits as they apply to development actions for contested claims, with 85% accuracy.
References

· 38 CFR § 3.109

· 38 CFR § 3.159(b)(1)

· 38 CFR § 3.205 (b)

· 38 CFR § 3.206

· 38 CFR § 3.500 (f)

· 38 CFR § 3.50

· 38 CFR § 3.52

· 38 CFR § 3.59

· 38 CFR § 3.657

· 38 CFR § 20.3(p)

· 38 CFR § 20.500-504

· M21-1MR Part III, Subpart vi, Chapter 6

Topic 1: Identifying Contested Claims
Definition of a Contested Claim
A claim becomes “contested” when two or more parties claim, formally or informally, the same benefit.
“Contested claim” is the term used to describe a situation where:

· A favorable decision on one claim requires the denial of the other claim, or payment of a lesser benefit to the other claimant, and

· One claimant may contest the allowance or payment of that benefit to the other claimant
Automatic Contested Claims

In all claims where entitlement is based on a relationship, a contested claim automatically exists if two persons:
· Allege to be the legal surviving spouse, mother, or father

· File a formal claim for the same benefit

Elements of a Contested Claim

If two claims from two persons claim entitlement to the same benefit then it should be considered a contested claim. To consider a claim contested, there must be a:

· Formal claim
· One claimant must protest against payment to the other claimant
Protest Distinction

The evidence in support of a claim is considered a protest. When a claimant is asserting his/her own entitlement, it is viewed as a protest against the other claimant. 
The belief that a claimant “is not deserving” is an invalid protest.

Contested Claim Circumstances

Circumstances that can involve common contested claims include, but are not restricted to:

· A claim in which one parent protests the allowance of the same benefit to a parent in the same parental line (e.g., two women both claim to be the Veteran’s mother)

· Two people claim to be a Veteran’s surviving spouse

· Claims for appointments of a Veteran’s benefits

Situational Examples

The following are examples of contested claims:

· The natural mother of a Veteran protests the payment of Parents’ DIC to the Veteran’s adoptive mother because the natural mother claims to be the mother whom VA should recognize as the legal surviving mother.

· A person claims reimbursement as the payer of the expenses of a Veteran’s last sickness and burial, and alleges that the surviving spouse claimant for accrued benefits is not the legal surviving spouse.

Contested Claims Involving Attorney Fees Withholding 

Failure to withhold 20% of past due benefits and the denial of payment of such claims are appealable issues. This type of claim involves the following parties:

· Claimant

· Representative

This type of claim should be handled as a contested claim due to the possibility that VA may be required to attempt to collect fees paid to the attorney from the claimant.

Topic 2: Contested Claims Development
Types of Contested Claims
An intention to contest a claim can manifest itself as a:

· Pending claim

· Awards in running status
· Both claimants submitting claims at the same time
Each of these situations has its own set of unique variables, and is therefore processed in a slightly different manner.
Pending Claims Processing
Under contested claims, when a claim is pending and the VA receives correspondence from a different person who may be entitled to the same benefit, the VSR should take the following actions: 

· Inform that person of the facts in the case

· Provide the person with the appropriate application form

· Inform the person that a claim is of record, and VA will adjudicate the claim without further notice if they do not file a formal claim within 30 days

Awards in Running Status Processing
When the facts in a case involving a running award indicate that a second claimant has claimed the same benefit or a benefit that would reduce the running award, then the contested claim is considered to be in an “Awards in Running Status”. 

If the facts indicate that the second claimant may prove entitlement to all or part of the benefits already awarded, then:

· Promptly furnish the second claimant with a comprehensive letter of explanation

· Request any evidence that would warrant a favorable finding

· Inform the second claimant that his/her claim will be denied if they do not reply within 30 days
Both Claimants Submit Claims at Same Time

When two or more parties claim, formally or informally, the same benefit at the same time then:

· Develop for needed information from both claimants

· Allow 30 days to provide the evidence
Developing Contested Claims
Develop the claims of all contesting parties simultaneously. VSRs should take the approach that they are working two cases at once ensuring that each claimant has the same rights and responsibilities. This will give all interested parties the greatest opportunity to submit all available evidence within the established time limits.

Development of contested claims cases is complicated by nature. Developing the facts in a contested claim often presents problems that cannot be resolved by applying a specific formula or rule. What to develop ‘for,’ or ‘how’ to proceed, does not depend on a set of rules, but on the unique variables of each case.
Variables in Contested Claims Development 
Development procedures can vary with each case, depending on:

· Whether the case is original or reopened (What is the status of payment of benefits of the formal claim?)

· Whether the case is a running award (Is the formal claim currently being paid, are there any problems?)

· Whether the case is a pending claim

· Whether there is a duty to assist 

· Due process (Is there a difference in who gets what?)
· The nature of the contest

· Evidence of record

· Availability of evidence

· Other factors
Responsibilities

Responsibilities include: 

· VA Duty to Assist

· Claimant
Duty to Assist

During development of a contested claim, there is a duty to assist the claimant by:

· Furnishing the claimants with the substance of the allegations of contesting claimants and any information in VA records that may help them obtain the evidence required to complete the claim

· Advising them of possible sources where the evidence may be obtained

· Asking them to tell the VA if they cannot furnish the required evidence and the reason why

Claimant Responsibilities
The claimant is responsible for:
· Supplying acceptable proof of the validity of a claim

· Presenting an adequate explanation of his/her inability to supply any evidence that is lacking
Additional Requirements
Additional requirements when developing contested claims include the claimants requirement to provide/disclose:

· Field examination(s)
· Domestic relationship(s)
Field Examination 

Request a field examination if there is still doubt as to how to decide the case after reviewing all the available evidence from both claimants. In any request for a field examination, include the:
· Sources consulted

· Efforts made, as reported by the claimant 
Domestic Relations

To resolve any domestic relations questions involving the validity and legal effects of marriage, divorce, ostensible marriage, void marriage, deemed valid marriage, and adoption or legitimacy of children, follow the procedures in M21-1MR, Part III, Subpart iii, 5.
Time Considerations
When determining timeframes for entitlement and submitting evidence, the following considerations are required:

· Determine entitlement at the earliest date:
· If additional evidence is required from a contesting claimant, notify him/her of the evidence necessary to complete the claim.
· Establish a 30-day control for the receipt of evidence. (For more information on maintaining controls for the response to the follow-up, see 38 CFR 3.109 and 38 CFR 3.159(b)(1))
· Take action within the time limit for submitting evidence:
· Even though the time limit for submitting evidence is one year, it does not prevent a claim from being denied at any time within this period if entitlement of the other claimant is established.
Time Limits

VA is obligated to make every effort to determine entitlement at the earliest date. For this reason, the VSR must ensure that all steps are completed accurately and timely, and that each claimant is dually notified. 

In comparison to normal claims, time limits for contested claims may be drastically reduced. Examples of differing time limits for contested claims are:

· 30 days to file a formal claim 

· 60 days to file a Notice of Disagreement Letter (NOD)
· 30 days to substantiate appeal
Time Limit References:

To determine time limits, consult the following references: 
· M21-1MR III.vi.6.A.2.a – 30 days to file a formal claim

· M21-1MR I.5.B.4.a – 60 days from notice to file a NOD

· M21-1MR I.5.E.22.c – 30 days from SOC to file substantive appeal

· 38 CFR 20.500 through 20.504 provide additional references regarding time limits
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Job Aid: Administrative Decision Notification for a Contested Claims Processing
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Attachment A: Check Comprehension – Identifying Contested Claims 

Instructions: Match the term on the left with the correct definition or concept on the right. Place your answers in the Responses table below.

	Term
	Definition/Description

	1. Contested Claim
2. Contested Claims Involving Attorney Fees Withholding
3. Elements of a Contested Claim 
4. Example of a Contested Claim
5. Protest Against the Other Claimant 
	A. This type of claim involves two parties, the claimant and representative

B. Formal claim, and protest against payment to the other claimant

C.  A favorable decision on one claim requires the denial of the other claim, or payment of a lesser benefit to the other claimant, and one claimant may contest the allowance or payment of that benefit to the other claimant.

D. A claimant is asserting their own entitlement

E. Two people claim to be a Veteran’s surviving spouse


Responses:

	1. Contested Claim
	

	2. Contested Claims Involving Attorney Fees Withholding
	

	3. Elements of a Contested Claim 
	

	4. Example of a Contested Claim
	

	5. Protest Against the Other Claimant 
	


Attachment B: Exercise – Identifying Contested Claims 

Instructions: Answer the following questions:

1. What is the definition of a contested claim?

______________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

2. When does a contested claim automatically exist?
______________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

3. Provide an example of a circumstance that would be considered a contested claim.
______________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

4. What type of claim does the following statement describe?
“The failure to withhold 20% of past due benefits and the denial of payment of such claims are appealable issues. This type of claim involves the following two parties; the claimant and the representative.”

______________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

Attachment C: Exercise – Processing and Developing Contested Claims
Instructions: Answer the following questions:

1. What is the importance of simultaneous development when working contested claims?

______________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

2. What is a significant difference between contested claim cases and normal cases?
________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

3. What are the Duty to Assist requirements for a contested claim?
______________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

4. What is the claimant’s responsibility in a contested claim case? 

______________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

5. What are the three timeframe requirements for determining entitlement and submitting evidence when working a contested claims case? 

______________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

6. After a denied claim, provide to the denied claimant due process rights, and reduce or discontinue award after the ______ due process period has expired.

A. 60-day
B. 30-day

C. 45-day
D. 90-day
7. After notification, how many days are allowed for claimants to appeal the decision?

A. 60 days 

B. 30 days

C. 45 days
D. 90 days
8. How many days are allowed for a second claimant to respond to a request for information in a contested claim running award?

A. 30 days 

B. 45 days

C. 60 days
D. 90 days
Practical Exercise
Instructions: Use the information provided on the next page (Rhonda vs. Georgia, Letter from Mrs. Georgia, an evaluation of the facts data sheet, and an issues and references data sheet) to answer the following questions.

1. What is the issue in this case? 

______________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

2. What development is required in this case?

____________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________
3. What should the decision be in this case?

______________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________
Rhonda versus Georgia

1.
Peter Williams was a WWII Veteran. He married Rhonda on 5-12-1949 and Georgia on 6-13-1992. He died on 3-12-2004.

2.
Rhonda applied for DIC on 4-20-2004 and was granted benefits effective 4-1-2004. A continuous cohabitation decision was made in her favor since it appeared that Peter had left her without cause. Rhonda had indicated that Peter left to get cigarettes and never came back. Georgia then applied for benefits on 12-3-2004.

3.
Excerpts from:

Marriage Certificate #1

Peter Williams, born 3-18-1929, married Rhonda Cole, born 2-28-1931 on 5-12-1949 in Ramona, San Diego County, California. No prior marriages are shown. Certificate was recorded 5-13-1949 at the County Clerk’s office in San Diego, California.

Marriage Certificate #2

Peter Williams, born 3-28-1929, married Georgia Van Walbeek, born 8-31-1963 on 6-13-1992 in Watts, Los Angeles County, California. Peter had been married previously but that marriage had ended in divorce in 1992. Georgia had no previous marriages. Certificate was recorded 7-1-1992 in the County Recorder’s office in Los Angeles, CA.

Death Certificate #1

Peter Williams died from multiple contusions due to a head-on automobile collision on 3-12-2004. He died in Baker, CA. His sister Eileen Jorgensen claimed the remains. Mr. Williams’ marital status is listed as widower.

12/17/2004

Dear Service Center Manager:

I am writing in regards to the letter you sent me asking for a death certificate for Peter’s prior wife, or for a divorce decree for Peter’s prior marriage. I don’t have these things. 

I can tell you about our marriage, and about what Peter told me about his ex-wife. When Peter and I met over a carton of menthol cigarettes at our local tobacco shop, it was love at first sight. I had never met such a handsome and charming man who shared my love of smoking. We were married 2 weeks later on June 13, 1992.

He was a wonderful man, and I know that if he told me he was divorced in 1992, that is the truth. He never told a lie. He told me all about his ex wife, Rhonda. He said she was a drunk, and that she would physically abuse him when she was drinking. He had all kinds of awful stories about her. He said that one time she even chased him with a butcher’s knife. He said he couldn’t take it anymore, and that he had divorced her earlier that year.

If that woman is claiming she is his wife, I’m sure she is lying. She was a terrible wife, and I’m sure she isn’t married to him, even though I can’t prove it with a divorce decree.

I haven’t claimed benefits earlier because I have been in a coma ever since the tragic accident that took my beloved husband’s life.

I hope this helps you decide my claim.
Sincerely,

Mrs. Georgia Williams

Evaluation of the Facts

Below is a chronological extrapolation of the facts based on the scenario of the case study for Peter Williams. Remarks show the importance given a fact, i.e., evaluation of that fact, and/or other relevant comment or material.

	Dates
	Facts
	Remarks

	N/A
	Peter Williams was a WWII Veteran.
	Veteran’s status established

	5-12-1949
	He married Rhonda on 5-12-49.
	1st marriage--Rhonda

	6-13-1992
	
He married Georgia on 6-13-92.
	2nd marriage--Georgia

	
	
Marriage certificate shows Peter had been married previously, but that marriage had ended in divorce in 1992.
	Peter claims no impediment to marriage to Georgia

	
	
Georgia had no previous marriages.
	Georgia had no impediment to marriage to Peter

	3-12-2004
	
He died on 3-12-2004.
	Peter dies

	
	
Peter Williams died from multiple contusions due to a head-on automobile collision.


His sister Eileen Jorgensen claimed the remains.


Mr. Williams’ marital status is listed as widower.
	Neither spouse is listed as next of kin by Peter’s sister

	4-20-2004
	
Rhonda applied on and was granted benefits from 4-1-2004.


A decision concerning continuous cohabitation was made in her favor since it appeared that Peter had left without cause.
	Rhonda establishes eligibility

	12-3-2004
	Georgia applied.

	Georgia contests

	12-17-2004
	Georgia summits a letter in support of claim
	No proof of dissolution of prior marriage to Rhonda available


Issue(s) & References

In order to reach a decision, the issues involved in that decision need to be determined. Once the issues are known, references can then be found that apply in those areas.

This process sets the limits of the decision to be made, i.e. a deemed valid marriage.

	Issues
	References
	Key Terms

	Contested Claim
	38 CFR 3.1(j), 3.50, 3.52, 3.53, 3.54, 3.205 (a) through (c), 3.402
	The key terms to define and apply are:

· Surviving spouse

· Marriage

· Continuous cohabitation

· Valid marriage

· Deemed valid marriage
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