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All VA Regional Offices and Centers
Fast Letter 11-38
SUBJ:  Adding Dependents to a Retroactive Award

Purpose

This fast letter (FL) provides new guidance on developing for dependents in claims with retroactive grants of service connection or increased service-connected (SC) disability at percentages that establish the Veteran’s entitlement to additional compensation for dependents. 

Background

The Court of Appeals for Veterans Claims (the Court) held in Sharp v. Shinseki, 23 Vet.App. 267 (2009) that 

· there can be multiple rating decisions that establish entitlement to additional compensation for dependents, 

· entitlement to additional compensation for dependents is premised on any rating decision that establishes compensation at not less than 30 percent, and

· the effective date for additional compensation for dependents is the same as the effective date of the rating decision that granted the entitlement, as long as proof of dependency is submitted within one year of the decision notice concerning the rating decision.

Initial Combined Evaluations of 30 Percent or Greater

This court decision does not affect current procedures for the first time a Veteran’s combined evaluation is determined to be 30 percent or greater.  Regional offices (ROs) must continue to process, develop, and notify Veterans in these circumstances as they currently do.  See M21-1 Manual Rewrite (MR) Part III, Subpart iii, Chapter 5, Section A, Topic 1, Block h (III.iii.5.A.1.h):

When a Veteran's disabilities are evaluated at 30 percent or [greater]

· include information concerning possible additional benefits for dependents in the award [notice] 

· clear the original end product (EP) when releasing the award [notice], and 

· do not establish EP 130 for control until the dependency information is received.
If the Veteran returns the dependency information within one year from the date of the award notice, pay for dependents from the effective date of the qualifying SC disability  evaluation.

Award notices must continue to notify Veterans of their entitlement to an additional allowance for dependents, as applicable.  Veterans Service Representatives (VSRs) should continue to

· use the applicable paragraphs in Personal Computer Generated Letter (PCGL) to notify the Veteran which dependents are included on the award,

· include the appropriate development paragraphs in PCGL if there are dependents that cannot be added without additional information, and

· include VA Form 21-8764, Disability Compensation Award Attachment Important Information, VA Form 21-686c, Declaration of Status of Dependents, as applicable, and any other applicable forms, including school child verification forms.

Note:  There is no change to the process of adding dependents when dependency arises after the effective date of a qualifying rating decision.  The date of entitlement to additional benefits for dependents continues to be the date of the dependency event if the evidence is received within one year of the event; otherwise, the dependency entitlement date is the date of the dependency claim.  (See M21-1MR III.iii.5.F.35.d.)

Subsequent Combined Evaluations of 30 Percent or Greater

Based on the Court’s decision, there can be more than one rating decision that establishes a disability rating of 30 percent or greater.  Therefore 

· when any rating decision grants a combined 30 percent or greater SC disability  evaluation, ROs will notify the Veteran of eligibility for additional compensation for dependents in exactly the same way they do with an initial grant of a combined 30 percent or greater SC disability evaluation.

· if dependency evidence is received within one year from the date of the award notice concerning any rating decision granting an evaluation or increased evaluation to 30 percent or greater, the effective date for adding the dependents is the effective date of the evaluation granted in that rating decision.

Notes:  

· The new procedure does not apply to confirmed and continued (C&C) rating decisions.

· The new procedure does apply to rating decisions that 

· establish service connection for new disabilities or increase the SC disability evaluation for existing disabilities, even when the combined SC disability evaluation does not change

· grant total disability for individual unemployability (TDIU)

· grant special monthly compensation, or

· establish an earlier effective date for a combined SC disability evaluation of 30 percent or greater.

Example 1

A Veteran has had a combined SC disability evaluation of 30 percent since 2003.  He was notified of that 30 percent evaluation in an award notice dated June 1, 2003, and is not being paid for any dependents.

· March 17, 2011:  A rating decision grants an increase to an existing SC condition, resulting in a combined SC disability evaluation of 50 percent effective December 14, 2010.

· March 23, 2011:  The RO sends the Veteran an award notice concerning the rating.

· January 17, 2012:  The Veteran calls VA and provides all of the information required on a VA Form 21-686c, Declaration of Status of Dependents.  The Veteran states he has been married to the same woman since November 1996, is still married to her, and neither of them have any prior marriages.  The call center representative properly documents this information on a VA Form 21-0820, Report of General Information.

Old Procedure:  We would have added the Veteran’s spouse effective January 17, 2012, the date of the dependency claim.  
New Procedure:  We add the Veteran’s spouse effective December 14, 2010, the effective date of the increased SC disability evaluation.  
Example 2

A Veteran has had a combined SC disability evaluation of 50 percent since 2009.  She was notified of that 50 percent evaluation in an award notice dated November 25, 2009, and is not being paid for any dependents.

· September 23, 2011:  A rating decision grants a 0% evaluation for a new SC disability effective July 3, 2011.  The Veteran’s combined SC disability evaluation remains 50 percent.

· October 2, 2011:  The RO sends the Veteran a decision notice concerning the rating.

· April 3, 2012:  The Veteran submits a fully completed VA Form 21-686c, with all required information to establish her spouse and child.  She has been married since December 3, 2009, and her child was born February 25, 2012.

Old Procedure:  We would have added the Veteran’s dependents effective April 3, 2012, the date of the dependency claim.
New Procedure:  We add the Veteran’s spouse effective July 3, 2011, the effective date of the grant of the new 0% evaluation.  We add the Veteran’s child effective February 25, 2012. 

Example 3

A Veteran’s initial combined SC disability evaluation is established at 70 percent effective August 24, 2005.

· December 1, 2005:  The RO sends an award notice concerning the rating, along with a VA Form 21-686c, and information concerning possible entitlement to additional benefits for dependents.

· December 9, 2006:  The RO receives the Veteran’s completed VA Form 21-686c, stating he is married, has been married to the same woman since September 23, 1999, and is still married.  Neither of them have any prior marriages.  The spouse is established from December 9, 2006, the date of the dependency claim.

· November 13, 2009:  A rating decision establishes total disability for individual unemployability (TDIU) effective December 15, 2001.

· November 20, 2009:  The RO sends the Veteran an award notice concerning the rating.

Old Procedure:  We would not have established the spouse prior to December 9, 2006.
New Procedure:  Because we already have dependency information for the spouse, we establish the spouse retroactive to December 15, 2001, the date TDIU is established.  The award notice must include information concerning possible additional benefits for dependents.  If the Veteran claimed dependents (such as eligible children) on or before November 20, 2010, they also could be established retroactive to December 15, 2001, or the date entitlement arose, whichever is later. 

Pension Cases

These new procedures have no effect on the development process for pension cases because the Court’s holding was based on its interpretation of 38 U.S.C. 1115 and 5110(f), which govern compensation payments, not pension payments.   

Effective Date of Change

The effective date of this change is the date of this letter.  ROs will not be required to conduct a nationwide review of cases for retroactive benefits.  However, if while processing a case, a VSR notices that a rating decision completed on or after October 15, 2009 (the date of the Court’s decision) would entitle the Veteran to retroactive benefits for dependents, the VSR should take action to correct the award. 

Questions

E-mail questions concerning this letter to VAVBAWAS/CO/212A.  



/S/

Thomas J. Murphy

Director

Compensation Service
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