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	PREREQUISITE TRAINING
	Prior to this lesson, trainees should have demonstrated proficiency in basic development skills or should have completed the VSR Curriculum Training for the Pre-Determination Team at http://cptraining.vba.va.gov/C&P_Training/vsr/VSR_curriculum.htm.

Trainees should have completed all 100 level prerequisite courses and the following 200 level courses:

· ADC 200—Claims for Increase

· ADC 201—Direct Service Connection and Aggravation

· ADC 202—Secondary Conditions

· ADC 203—Reopened Claims



	PURPOSE OF LESSON
	The purpose of this lesson is to teach trainees the principles of presumptive service connection as they relate to VA’s duty to assist requirements mandated under the Veterans Claims Assistance Act of 2000.  

This module will teach trainees the following: 

· How to identify and develop claims for presumptive service connection and the rules that must be observed.   

· What the evidence must show.

· When to request a VA examination.  

· When a presumptive service connected claim is ready for a rating decision.




	Time Required
	2 hours



	Instructional Method
	Lecture, participatory discussion, practical exercises, and shared feedback. 



	Materials/ Training Aids


	· Classroom with writing surface that will allow for group discussion and group interaction.

· Large writing surface (easel pad, chalkboard, or dry erase board) with appropriate writing tools.

· Sample cases selected by instructor and mentors to be used as discussion aids and homework assignments. Presumptive service-connected claims for prostate cancer or lung cancer due to herbicide exposure would serve as good examples for this module.  The instructor should exclude Former POW and radiation cases since these types of claims may be handled by special teams or have directed development.  Diabetes mellitus cases should be excluded since these cases will be discussed in the diabetes mellitus module.   

· Instructor Guide, Student Guide and Handbook, and Mentor Guide.

· Sufficient copies of Student Guide to distribute during training session.



	Instructor PREPARATION


	Each trainee will have a copy of the Student Handbook that they are to bring to each class.  Each trainee will be supplied with a copy of the Student Guide from the instructor.

Instructor will forward references to trainees at least one day prior to lesson.  The trainees will be expected to review this material prior to the lesson.

Instructor will forward a copy of the Student Guide and Mentor Guide to the mentors one day prior to the lesson.  The mentor will be expected to review this material prior to the lesson.  The mentor should advise you as to when and where the mentor workshop will be held.

Instructor should direct trainees to complete self-evaluation form available on-line prior to attending class.

Instructor should work the exercises before class to ensure that they are prepared to assist the trainees if they need help in completing the exercises.  The instructor should also be familiar with information found in the Student Handbook as many lessons will direct the instructor to review information found in the Student Handbook with the trainees.

Critical:  Be sure to allow the trainees adequate time to complete the review exercises and to discuss their findings with the instructor and their peers.  In addition, the instructor should allow adequate time for the trainee/mentor case review.



	INTRODUCTION

TOPIC Objectives
	Introduce yourself and inform participants of the lesson topic.

This module was designed with the assumption that trainees have completed the FPOW Claim, Radiation and Exposure to Herbicide Agents Development Lessons located in the VSR Training Curriculum or have a basic understanding of development requirements.    
This module will teach trainees the following: 

1. How the principles of VA’s duty to assist and duty to notify apply to presumptive service connection conditions found in 38 CFR 3.309.   

2. Determine if a VA examination is needed.

3. Determine when a presumptive service-connected claim is ready for a rating decision.
  



	Motivation
	Inform the trainees that the benefit of proper development is more efficient claims processing and better service to veterans. 



	REFERENCES
	· 38 CFR 3.303(b) 

· 38 CFR 3.307-3.309

· 38 CFR 3.313 

· M21-1MR IV.ii.2.B.3e-f

· M21-1MR, IV.ii.2.C

· M21-1MR, IV.ii.2.E.33

· M21-1MR, IV.ii.1.H.28

· Veterans Service Center Managers Conference Call Transcript from March 2003 and August 2004

· Rating Job Aid, Agent Orange in Korea

· RVSR Curriculum, General Policy in Rating, Instructor Guide.  In the General Policy in Rating module, there is specific information on presumptive service connection conditions which is referenced in this module.  Prior to presenting this module, please check the presumptive service connection section in the General Policy in Rating module to ensure the most current information is being provided to the trainees.    

· VSR Training Curriculum, Predetermination Team, Herbicide Claim Development Training.  Located at http://cptraining.vba.va.gov/C&P_Training/vsr/VSR_curriculum.htm.


	SERVICE CONNECTION BASED ON PRESUMPTIVE PROVISIONS

	
	

	Teaching Points


	· Define the rationale behind presumptive service-connected conditions and the time limitations.   
· Discuss that the medical evidence must show manifestations of the symptoms of the disease to a degree of 10% or greater within the specific time frame.
The purpose of presumption of service connection.  A presumption of service connection establishes a material fact (or facts) necessary to establish service connection, even when there is no evidence that directly establishes that material fact (or facts).  Examples of material facts include whether a disease or disability had its onset during a veteran’s military service, or whether a veteran was exposed to certain herbicide agents during such service.  The evidence must prove that the presumption applies to the claimant, but after such a showing there is no need for additional evidence of the material fact(s) established by the presumption.

	LESSON

Service Connection Based on Presumptive Provisions – 38 CFR 3.307

Service Medical Records

Post-Service Medical Records

VA Examination

Medical Opinion
	Discuss that some diseases are very insidious and slow in development. Under certain circumstances it will be conceded that these conditions originated in service without there being any apparent symptoms during service. 

Presumptive service connection for chronic disease requires 90 days of wartime service or service after December 31, 1946. The 90 days must be continuous service within or extending beyond a wartime period or after December 31, 1946.  Any length of service satisfies 38 CFR 3.309(c) for FPOW and 38 CFR 3.309(e) for herbicides disabilities.

Ask the trainees to provide examples of presumptive service connected conditions and list them on the easel pad.  Refer to the Presumptive Service Connection Crib Notes in the Student Handbook to show the presumptive service-connected conditions and the time limitations.
Discuss 38 CFR 3.309(a) and (b), which list the diseases subject to presumptive service connection as chronic or tropical diseases, respectively.   
Explain that chronic diseases listed in 38 CFR 3.309(a), with three exceptions, must have become manifest to a degree of 10% or more within one year from date of separation. 

The exceptions are:

(1) Hansen's disease (leprosy), and 

(2) tuberculosis, each of which may be service-connected if manifested to a degree of 10% or more within three years from date of separation, and 

(3) multiple sclerosis, which may be service-connected if manifested to a degree of 10% or more within seven years of date of separation. (38 CFR 3.307(a)(3)).  

Explain that tropical diseases listed in 38 CFR 3.309(b) must have become manifest to a degree of 10 percent or more within one year from date of separation, or at a time when standard accepted treatises indicate the incubation period commenced during such service.

Discuss that you would not normally expect to find evidence of the claimed presumptive condition in the service medical records.  Nonetheless, for presumptive service connection cases, the service medical records should be reviewed to rule out direct service connection.  Direct service connection would take precedence over presumptive service connection.  38 CFR 3.303(d)

When reviewing medical evidence, trainees need to understand they are looking for a diagnosis of the claimed condition or symptoms or findings of the condition noted during the presumptive period.  A confirmed diagnosis of the presumptive condition does not have to be made during the presumptive period itself.

38 CFR 3.309(a), (b), (c), (d), and (e)/38 CFR 3.307(a)(6) each state that “the diseases shall be service-connected if manifest [not necessarily diagnosed] within the presumptive period.”  

Illustrate that after analyzing the evidence, if it shows the condition manifested within the time requirement and other requirements are met, we need to determine if the evidence is adequate for rating purposes or if a VA examination is needed.  The trainee should consult with a RVSR when making this determination.

Discuss the cancer listed in 38 CFR 3.309 as a good example of a condition that can be rated without an examination.  If within the presumptive period there is current evidence showing active cancer and the type of treatment, a VA exam is not necessary.  This is because the rating schedule dictates that active cancer is evaluated as 100% disabling.

There may be occasions in which symptoms existed during the presumptive period.  These cases may require a medical opinion.  Refer these to a RVSR for review.



	38 CFR 3.309(c) diseases specific to former prisoners of war

	
	Former POW claims are handled by a POW Coordinator or Advocacy Team. 

Discuss 38 CFR 3.309(c) which list the diseases subject to presumptive service connection.     

Stress the importance of expediting POW claims.  Examinations should be provided as soon as possible and telephone contact should be used if clarification of issues is required.   



	§3.309(D) diseases specific to Radiation

	
	Tell trainees that there may be a RVSR who handles radation claims.  It is best to check with the RVSR who may have oversight responsibility for radiation claims.

Discuss the types of exposure.

Discuss that there are two sets of radiogenic conditions with separate development paths. Conditions considered presumptive under 38 CFR 3.309(d) are considered service-connected for any veteran who participated in a radiation-risk activity (38 CFR 3.309(d)(3)(ii)) while serving on active duty, active duty for training, or inactive duty training. Service connection for other radiogenic conditions can also be granted but require development for a reconstructed dose estimate. These conditions are listed in 38 CFR 3.311.



	§3.309(e) diseases associated with exposure to herbicide agents

	Review of Post-Service Medical Evidence for Herbicide Claims

VA Examinations for Herbicide Claims
	This module was designed with the assumption that trainees have an understanding of how to verify Vietnam or Korean service (at or near the Demilitarized Zone) in order to establish herbicide exposure.  Service in Vietnam does not include offshore waters.

Any length of service satisfies 38 CFR 3.309(e) for herbicides disabilities.

Discuss the list of presumptive service-connected conditions in 38 CFR 3.309(e).  Talk about the qualifications found in Notes 1 & 2 of the CFR.  

Explain that in order to establish presumptive service connection, all diseases listed in 38 CFR 3.309(e) must become manifest to a degree of 10 percent or more after exposure. 

State that it is not enough for a veteran simply to claim “Agent Orange.”  A claim for a specific disability, accompanied by medical evidence of a current disability, is required.  If the veteran has not submitted either or both of these, we need to develop for this evidence before proceeding any further.   

Explain that previously respiratory cancers (cancers of the lung, bronchus, larynx, trachea) had to manifest within 30 years of last exposure.  Public Law 107-103 eliminated this requirement effective January 1, 2002. 

Discuss that Chloracne (or other acneiform disease consistent with chloracne), porphyria cutanea tarda, and acute and subacute peripheral neuropathy must fulfill the 10 percent requirement within a year of last exposure to herbicides. 

Following is clarifying information that may be helpful with respect to some of the conditions listed in 38 CFR 3.309(e):

· Chloracne looks very much like any other form of acne, and if it is associated with exposure to herbicide, it would have first occurred soon after exposure.  Usually, only a dermatologist can distinguish between chloracne and other acne.  

· Respiratory cancers mean cancers of the lung, bronchus, larynx, or trachea.  38 CFR 3.309(e)

· The only type of peripheral neuropathy that can be associated with herbicide exposure is acute and subacute peripheral neuropathy, as described in Note 2 of 38 CFR 3.309(e).  It does not include chronic peripheral neuropathy.  Claims for acute or subacute peripheral neuropathy associated with herbicide exposure are rare.  However, if a veteran is service connected for a presumptive condition such as diabetes mellitus type 2 and develops chronic peripheral neuropathy secondary to that condition, service connection can be established on a secondary basis.

· If a veteran has a diagnosis of a soft tissue cancer and the evidence is unclear whether it is a sarcoma, explain that we should request a VA examination and medical opinion. 

· Explain that Chronic Lymphocytic Leukemia (CLL) is recognized under 38 CFR 3.309(e).  However, discuss with the trainees that Acute Myelogenous Leukemia (AML) is not recognized under 38 CFR 3.309(e).  If current evidence is received showing active Chronic Lymphocytic Leukemia, a VA examination is not required and the case should be discussed with a RVSR.  

Explain that there are conditions for which the Secretary has determined there is no positive association with herbicide exposure.  Refer to M21-1MR IV.ii.2.C.  These cannot be presumptively service connected.  However, this does not preclude a veteran from establishing direct service connection for them.

A complete review of the medical evidence is necessary to properly develop claims for presumptive service connection conditions.  The medical evidence must be reviewed to determine whether or not a VA examination is needed. 

When herbicide exposure is established, discuss that presumptive service-connected conditions, like prostate cancer or lung cancer, may be evaluated on the current medical evidence of record without a VA examination.  Discuss with the trainees what factors they need to look for in the medical evidence.  Emphasize that the type of treatment shown and the dates of the treatment records are key when determining if a VA exam is necessary.  For example, some factors are how current is the medical evidence and is the type of treatment provided in the medical evidence.  Careful analysis of the medical evidence is needed in order to determine if a VA examination is necessary.    

Further guidance on diabetes mellitus development will be reviewed in that module.

Review Exercises
Direct the trainees to turn to page 6 of the Student Guide and complete the review exercises.  The trainees may work individually or in small groups.  Allow sufficient time to complete the exercise and then review the answers.  Encourage the trainees to ask questions.  

The exercises and answers for the instructor are found below.



	CASE #1
	A veteran claims he served in-country in Vietnam and he files a claim for lung cancer.  He submits evidence showing that two months ago he was diagnosed with lung cancer and is receiving chemotherapy.  What type of development is needed?  Do you schedule a VA examination?  Is an opinion necessary?  

Answer:  First, the trainee should confirm service in Vietnam.  A VCAA letter must be sent notifying the veteran of important factors impacting his claim, including the effective date and evaluation.  Assuming confirmation of Vietnam service is obtained, the trainee should submit the claim to the RVSR.  No VA examination or medical opinion is necessary.  The trainee should update MAP-D, as well as other systems, to show claim is ready for a decision.           

     

	CASE #2
	A veteran claims he served in-country in Vietnam and he files a claim for lung cancer.  He submits evidence showing that twenty years ago he was diagnosed with lung cancer.  What type of development is needed?  Do you schedule a VA examination?  Is an opinion necessary?    

Answer:  The trainee should confirm service in Vietnam and send a VCAA letter.  Assuming confirmation of Vietnam service is obtained, the trainee should schedule a VA examination to ascertain residual disability, if any.  The trainee should update MAP-D, as well as other systems, to show claim is ready for a decision.              

	
	Ask the trainees whether they have any questions or there is any material they would like to review. 

Inform the trainees on where and when to report for the mentor workshop that follows this lesson.
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