ADC 203—Reopened Claims

Student Guide

adc 203 - 

REOPENED CLAIMS:

New and Material evidence

STUDENT GUIDE

	PREREQUISITE TRAINING
	Prior to this training, the trainees should have demonstrated proficiency in basic development skills or should have completed the VSR Curriculum Training for the Pre-Determination Team at http://cptraining.vba.va.gov/C&P_Training/vsr/VSR_curriculum.htm.


Trainees should also complete all 100 level courses materials and the following 200 level courses:

· ADC 200—Claims for Increase

· ADC 201—Direct Service Connection/Aggravation

· ADC 202—Secondary Service Connection



	PURPOSE OF LESSON 


	The purpose of this lesson is to teach trainees the principles of service connection for reopened claims as they relate to VA’s duty to assist a claimant as mandated under the Veterans Claims Assistance Act.  The module will teach the trainee:

· How to properly identify and analyze reopened claims requiring new and material evidence or claims for reconsideration;

· How to efficiently develop and gather the required evidence needed in reopened claims requiring new and material evidence or claims for reconsideration; and,  

· How to properly determine when reopened claims, requiring new and material evidence, or claims for reconsideration are ready for decisions. 



	TIME REQUIRED
	6 hours

	
	

	
	

	Instructional Method
	Lecture, participatory discussion, practical exercise, shared feedback.



	Materials/ Training Aids


	· Note pad, and pen or pencil 

· Access to reference material, Student Guide




What is a Reopened Claim?
A reopened claim is considered any claim for an issue that is received after disallowance of a claim for that same issue.  A claim becomes final one year following the date of the decision’s notification letter.   

What are the different types of reopened claims?

There are two common types of reopened claims:

1. Claims for Reconsideration
2. Reopened claims requiring New and Material Evidence
1. Claim for Reconsideration

A claim for reconsideration is a claim that is submitted for the same issue or benefit less than one year from the notification of the disallowance letter based on the receipt of supplemental evidence. 

2. Reopened Claim requiring New and Material Evidence. 

38 CFR 3.156 provides a clear definition of New and Material Evidence.  

New and Material Evidence means additional evidence is required in order to reopen a claim after a final disallowance.  The final disallowance of a claim is considered to be  one year after the date of the notification letter.  

New evidence is that which is not merely cumulative of other evidence of record.  It must be, however, of significant weight or demonstrate that there is reasonable probability that the new evidence, when viewed in the context of all evidence, both old and new, would change the outcome.

Material evidence is that which is relevant to and probative of the issue at hand.  Material evidence means existing evidence that, by itself or when considered with previous evidence of record, relates to a non-established fact necessary to substantiate the claim.  

New and material evidence can neither be cumulative nor redundant of the evidence of record at the time of the last prior final denial of the claim sought to be reopened, and must raise a reasonable possibility of substantiating the claim.

Other Considerations

New and material evidence received prior to the expiration of the appeal period, or prior to the appellate decision if a timely appeal has been filed (including evidence received prior to an appellate decision and referred to the agency of original jurisdiction by the Board of Veterans Appeals without consideration in that decision), will be considered as having been filed in connection with the claim which was pending at the beginning of the appeal period.

Where the new and material evidence consists of supplemental report from the service department, received before or after the decision has become final, the former decision will be reconsidered by the adjudicating agency or original jurisdiction.  This comprehends official service department records which presumably have been misplaced and have now been located and forwarded to the Department of Veterans Affairs.

Establishing Service Connection

You will need to understand how to establish service connection in a claim for reconsideration or in a claim where new and material evidence has been submitted.  Understanding this will help you to be able to decide whether or not you need to request a VA examination and how soon you can refer a claim for a decision.

Service connection for these claims can be established similarly to all other claims for compensation.  In cases where direct service connection is the issue, additional evidence—to show that a current disability exists; was incurred or aggravated by service; or, can be linked or related to military service—must be presented.  In cases where secondary or presumptive service connection is the issue additional evidence—to show that these claims can also be established based on the relationship to an already established service-connected condition or to show that a previously denied conditions was actually manifested within the applicable time period after the veteran’s release from active duty (see 38 CFR 3.309)—must be presented.

In both cases, after the evidence has been deemed sufficient to reopen the claim for benefits, the VA has a duty to assist the claimant by performing complete development of the issues.

Review of Medical Evidence

The review of medical evidence is essential to properly developing a claim of service connection for a reopened claim.   The medical evidence must be reviewed to determine whether or not a VA examination is warranted.  In some cases, the new and material evidence is sufficient for decision purposes—requiring no additional examination or other development.

What do I look for when the supplemental or new and material evidence are service medical records?

The most important thing you must remember is that service medical records which were not previously available at the time of the prior claim are generally considered to meet the criteria for the reopened claim.  Even if they do not show actual evidence of the claimed condition, these records, if not duplicate of evidence in file, should be referred to the Rating Specialist for a decision.  This, however, does not always mean that a VA examination or additional development must be undertaken in all cases.

When reviewing the service medical records and other information from the service department, you should determine whether or not the veteran was diagnosed with the previously denied issue(s) or exhibited symptoms that are associated with relevant diagnosis, while serving on active duty.  Keep in mind that it may not be necessary to review the service medical records if you have a diagnosis of some presumptive conditions that are deemed presumptive by law, based on particular periods of service or regions.  

What do I look for in post-service medical records?

Post-service medical records are valuable sources of information in regards to establishing a current diagnosis, describing related symptoms, and establishing a nexus or link in reopened claims.  Post-service medical records often contain a diagnosis of conditions and evidence regarding the treatment of previously disallowed issues.  

Examinations

The key to properly developing a reopened claim is knowing when a VA examination is required or knowing when the supplemental or new and material evidence received can be used in lieu of the VA examination.  Request a VA examination for the issues of a reopened claim when the evidence shows that the evidence of record (although new and material) is insufficient to evaluate the severity of the conditions at issue.  An examination is also warranted when the evidence is insufficient to evaluate the severity of complications or the medical evidence is insufficient to determine the relationship between a previously service connected condition and reopened claims for secondary conditions.

When do I need a medical opinion?  

A medical opinion is needed when the evidence of record is insufficient to determine a relationship between a medical diagnosis and service (to include certain primary conditions, exposure to certain chemicals, and certain symptoms).  Before a medical opinion is ordered, however, the claimed secondary disabilities must have been diagnosed.  

When don’t I need a medical opinion?

A medical opinion is not necessary when the VA has already conceded the relationship between the claimed condition and issue of the reopened claim.  In addition, a medical opinion is not needed when the evidence clearly shows the condition is not related to certain primary conditions, exposure to certain chemicals, or certain symptoms.  

What examination worksheet do I choose?

You should choose the examination worksheet that is related to the issue(s) of the Reopened Claim.

How do I evaluate the adequacy of the VA examination?

You should familiarize yourself with the related ADC 100-level courses that relate to the VA examination  process.  You may also refer to the Disability Examination Worksheet found at http://152.124.238.193/bl/21/rating/Medical/exams/index.htm .  As with any other examination, review to make sure each worksheet has a corresponding examination and review the examination to ensure all opinions requested were provided.

References:
· 38 CFR §3.156 – New and Material Evidence

· 38 CFR §3.159 – VA’s Assistance in Developing Claims

· 38 CFR §3.160(d) & (e) – Finalized and Reopened Claims

· M21-1MR I.1.B – Veterans Claims Assistance Act of 2000

· M21-1MR III.ii.2.E – Reopened Claims 

· M21-1MR III.iii.1.B.7 – New and Material Evidence

· M21-1MR III.iv.2.B – Reviewing for New and Material Evidence

· Medical EPSS

GAME TIME

	1.

	Issues
	Service connected death for heart condition.

	Reasons for denial
	Heart condition not shown in service (nor shown in the presumptive period following service).

	Rating Decision Date
	January 7, 1993

	Notification Letter Date
	January 14, 1993

	Comments:  The claimant is filing a reopened claim for service connection for the veteran’s cause of death, stating that the veteran faithfully served his country and should be entitled to compensation for his illness.  The claimant has included another copy of the autopsy report with her statement to reopen the claim.

	Questions
	Can we reopen it? 

If evidence has been received, what kind of evidence is it?

	Answer:  



	2.

	Issues
	Service connection for right finger.

	Reasons for denial
	Right finger condition not shown in service (nor shown in the presumptive period following service).

	Rating Decision Date
	June 24, 2005

	Notification Letter Date
	June 30, 2005

	Comments:  The veteran has written a letter to the Regional Office (received July 1, 2005), indicating that he is “outraged” by our decision which denied him service connection for his right finger that was injured while he was assigned to KP duty.  The veteran has had three surgeries on his finger since that time.  He thinks the Regional Office made a “wrong” decision.  The veteran indicates that the Regional Office may have some “personal issues” with him—since he participated in the anti-government march on Main Street in April 2005.  The veteran says that he was seen at “clinics” while in service and after service.  He does not submit any other information regarding his claim.

	Questions
	What kind of claim is it?

Can we reopen it? 

Is a VA examination necessary to show that his injury exists?

What type of development might we have to do on this claim?  

	Answer:  




	3.

	Issues
	Service connection for right inguinal hernia.

	Reasons for denial
	Not found on last examination. 

(last exam was February 2004)

	Rating Decision Date
	April 3, 2004

	Notification Letter Date
	May 23, 2004

	Comments:  The veteran filed a VA Form 21-4138 through his service organization (received on May 1, 2004) based on our rating decision.  The veteran contends that his condition exists and that we did not consider his medical records from July 11, 1993—which are now attached to his statement.  These medical records show that he had been seen at the XYZ Emergency Room with complaints of pain “in his right side.”  The veteran says that we should reopen his claim (with the new medical evidence) as soon as possible or accept his statement as a Notice of Disagreement.   

	Questions
	Is this a reopened claim?  Why or why not?

Is the evidence submitted by the veteran new and material?  Why or why not?

Can we accept this statement from the veteran as an NOD?  Why or why not?

	Answer:   



	4.

	Denied issues
	Service connection for hearing loss.

	Reasons for denial
	No evidence of acoustic trauma or hearing loss in service.  No evidence in the presumptive period of a hearing loss condition.

	Rating Decision Date
	August 13, 2002

	Notification Letter Date
	August 16, 2002

	Comments:  The veteran was discharged from service after 20 years of service in February 1995.  The veteran’s service medical records showed that he had normal hearing on his entrance and several of his interim examinations up until 1992.  The veteran’s SMRs for the period after 1993 were unavailable for review and the appropriate memorandum/follow-up letters were in file showing that we exhausted all efforts to obtain them before deciding the claim.  In October 2004, the veteran’s former Reserve Unit sent the SMRs for the period from 1993 to discharge to the Regional Office to be associated with the claims file.  A review of these SMRs and Separation Examination showed that the veteran’s hearing was normal. 

	Questions
	What do you do with the SMRs?

	Answer:  




	5.

	Denied issues
	Service connection post traumatic stress disorder.

	Reasons for denial
	Failed to report for a VA examination.  No evidence that a condition presently exists.

	Rating Decision Date
	June 3, 2004

	Notification Letter Date
	June 6, 2004

	Comments:  The veteran served in Vietnam and was honorably discharged with a CIB.  VCAA letter sent to the veteran asked him to furnish medical evidence that showed his condition and a VA examination was actually ordered for him.  The veteran did not respond to the VCAA letter and did not report for the VA examination twice.  The veteran’s service organization submits a statement to reopen the claim—stating that the veteran is willing to report for the VA examination, and that the veteran did not receive the notice of the VA examination previously.  The VSO also submits a report from the veteran’s private physician showing that he has been seen over the past two months for “mental problems” that the physician feels “might” be post traumatic stress disorder.    

	Questions
	Can we reopen the veteran’s claim for post traumatic stress disorder?  Why or why not?

	Answer:  
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