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	PREREQUISITE TRAINING
	Prior to this training, the trainees should have demonstrated proficiency in basic development skills or should have completed the VSR Curriculum Training for the Pre-Determination Team at http://cptraining.vba.va.gov/C&P_Training/vsr/VSR_curriculum.htm.


Trainees should also complete all 100 level courses materials and the following 200 level courses:

· ADC 200—Claims for Increase

· ADC 201—Direct Service Connection/Aggravation

· ADC 202—Secondary Service Connection



	PURPOSE OF LESSON 


	The purpose of this lesson is to teach trainees the principles of service connection for reopened claims as they relate to VA’s duty to assist a claimant as mandated under the Veterans Claims Assistance Act of 2000.  The module will teach the trainee:

· How to properly identify and analyze reopened claims requiring new and material evidence, 

· How to efficiently develop and gather the required evidence needed in reopened claims requiring new and material evidence, and;,  

· How to properly determine when reopened claims requiring new and material evidence are ready for decisions. 



	TIME REQUIRED
	6 hours



	INSTRUCTIONAL METHOD
	Lecture, participatory discussion, practical exercises, and shared feedback.



	MATERIALS/ TRAINING AIDS
	· Classroom with writing surface that will allow for group discussion and group interaction.

· Large writing surface (easel pad, chalkboard, or dry erase board) with appropriate writing tools and computer with projection equipment and PowerPoint software.

· Sample cases selected by instructor and mentors to be used as discussion aids and homework assignments.

· Instructor Guide, Student Guide and Handbook, and Mentor Guide.

· Sufficient copies of Student Guide to distribute during training session.



	INSTRUCTOR PREPARATION
	Each trainee will have a copy of the Student Handbook that they are to bring to each class.  Direct the trainees to review the Tip Sheets section before attending class and to focus on specific aspects that pertain to the lesson being taught.

Each trainee will be supplied with a copy of the Student Guide from the instructor.

Instructor will forward references to trainees at least one day prior to lesson.  The trainees will be expected to review this material prior to the lesson.

Instructor will forward a copy of the Student Guide and Mentor Guide to the mentors one day prior to the lesson.  The mentor will be expected to review this material prior to the lesson.  The mentor should contact you with the time and the location of the mentor workshop.

Instructor should direct trainees to complete self-evaluation form available on-line prior to attending class.

Instructor should work the exercises before class to ensure that they are prepared to assist the trainees if they need help in completing the exercises.  The instructor should also be familiar with information found in the Student Handbook as many lessons will direct the instructor to review information found in the Student Handbook with the trainees.

Critical:  Be sure to allow the trainees adequate time to complete the review exercises and to discuss their findings with the instructor and their peers.  In addition, the instructor should allow adequate time for the trainee/mentor case review.

	
	

	INTRODUCTION


	Introduce yourself and inform trainees of the lesson topic.

The purpose of this lesson is to explain the requirements for new and material evidence on previously disallowed claims.  The trainee should also be able to determine when sufficient new and material evidence has or has not been submitted for VA examination and decision purposes. 



	TOPIC 
OBJECTIVES
	Provided with the appropriate manual and regulatory references, handouts, and review exercises, the trainee will be able to do the following.

· Identify and define a reopened claim for reconsideration;

· Identify and define a reopened claim for new and material evidence;

· Determine the required evidence needed in reopened claims;

· Correctly request a VA examination for reopened claims; and, 

· Properly refer a reopened claim for a decision.



	Motivation
	Tell the trainees that claims for reconsideration must be properly assessed; because, in some cases, a veteran may be able to obtain the evidence that is required to support a favorable decision for benefit entitlement.  Thorough, complete, and specific development for new and material evidence may help eliminate the need to do additional development in the future and thereby providing quick and efficient service to the veteran.  

	REFERENCES
	· 38 CFR §3.156 – New and Material Evidence

· 38 CFR §3.159 – VA’s Assistance in Developing Claims

· 38 CFR §3.160(d) & (e) – Finalized and Reopened Claims

· M21-1MR I.1.B – Veterans Claims Assistance Act of 2000

· M21-1MR III.ii.2.E – Reopened Claims 

· M21-1MR III.iii.1.B.7 – New and Material Evidence

· M21-1MR III.iv.2.B – Reviewing for New and Material Evidence

· Medical EPSS

Reopened Claims


	TEACHING POINTS


	Explain that understanding new and material evidence requirements helps with the proper development for these types of claims.  In addition, remind trainees that some new and material evidence is sufficient for decision-making purposes—requiring no follow-up development or VA examination.

The instructor should show the Power Point Slides 2-3.  Tell the trainees what they should learn from the lessons and show them the references. 



	LESSON

What is New and Material Evidence?


	Read the definitions as found in 38 CFR 3.156 and begin a discussion about New and Material Evidence.

Tell the trainees that new and material evidence is required in order to reopen a claim after a final disallowance.  A disallowance of a claim becomes final one year after the date of the notification letter.  New and material evidence is required after a final disallowance of a claim.  .

New evidence is evidence not previously of record.

Material evidence  

· is relevant and relates to an unestablished fact necessary to substantiate the claim, and 
· has a legitimate influence or bearing on the decision in the case. 



	Claims which are submitted within one year?
	Emphasize that claims submitted for the same issue within one year from the previous award letter do not need new and material evidence to be reopened.  New and material evidence applies when a claim has been previously denied and that decision has become final.

	Receipt of Additional Service Records 
	Where supplemental reports from the service department are received, either before or after the decision has become final, the former decision will be reconsidered.  In other words, service records are always new and material evidence if a claim has become final.

Ask the trainee to discuss the next step when receiving supplemental service records after a claim has been decided.  The claim may require additional development or may be ready for a decision.  This decision must be reached after review of the new records.

	
	 

	Developing and Gathering Evidence for a Reopened Claim:  New and Material Evidence
	Instructor should review the definition of new and material evidence—emphasizing that this is required to reopen previously disallowed claims that have become final.  

Trainees should be familiar with VSR Curriculum Training for the Pre-Determination Team at http://cptraining.vba.va.gov/C&P_Training/vsr/VSR_curriculum.htm.  (Duty to Assist Lesson Plans and Trainee Handouts can be provided).



As stated in 38 CFR 3.156(a), in order to reopen a claim after final disallowance, a veteran must submit new and material evidence.  The final disallowance of a claim is considered to be one year after the date of the notification letter.  

New evidence means existing evidence not previously submitted to VA.  

Material evidence means existing evidence that, by itself or when considered with previous evidence of record, relates to an unestablished fact necessary to substantiate the claim.

New and material evidence can be neither cumulative nor redundant of the evidence of record at the time of the last prior final denial of the claim sought to be reopened, and must raise a reasonable possibility of substantiating the claim.  

To determine if the evidence received is new, the trainee should review evidence already of record to make sure the evidence submitted is not duplicate of what is already of records.  This is a common occurrence.

To determine if the evidence is material the trainee must understand what evidence is necessary to establish service connection.  For instance, if the service medical records did not show evidence of treatment for a condition or evidence of an event, the veterans needs to submit evidence to address this deficiency.  A current diagnosis of the claimed condition would not satisfy this requirement.  This information is found in the previous rating decision which denied service connection for that issue.

There may be more than one element to establish service connection which is missing.  

If the claimant has submitted new and material evidence to reopen, the trainee should proceed to adjudicate the claim on the merits.  In other words, the VA has a duty to assist the claimant by performing complete development of the issues.

If the claimant has not submitted new and material evidence to reopen the claim, you must advise the veteran.

Under 38 U.S.C. 5103(a), VA is required to notify a claimant of what constitutes new and material evidence, generally and in the context of his or her particular claim to reopen.  Therefore, our letter should include the language above from 38 CFR 3.156(a) AND information specific to the claimant’s lack of new and material evidence.  

Refer the Trainees to the Student Guide to review a sample paragraph.  

Example of paragraph:

“Your claim was denied previously on the basis that there was no medical evidence linking your back injury in service with your back condition diagnosed 16 years after service.  A medical opinion by a doctor stating that your back condition is the result of that injury would be new and material evidence.”

Be sure to emphasize that the rating decision that finalized the claim will provide specific information as to why the issue was previously denied and what evidence is required to grant a favorable decision for the issue.  VCAA development letters should include this information so that the veteran is aware of how we can establish entitlement to the previously denied claim for benefits.

Discuss examples of new and material evidence that the trainees may have seen.  Try to focus on a variety of cases.

Describe a scenario in which the veteran submits private medical records which provide a diagnosis of bursitis of the left elbow.  The veteran was denied service connection because there was no treatment noted in service medical records. 

The discussion of claims should focus on the principles of service connection and VA’s duty to assist claimants.

If a veteran submits new and material evidence, the claim is considered to have been successfully reopened and the rating decision will decide the claim based on the merits.  In other words, the issue will be service connection for.  

If new and material evidence has not been submitted, the claim has not been successfully reopened.  The rating decision will put at issue whether new and material evidence has been submitted to reopen a claim.



	TIP SHEETS
	Review Tip Sheets in the Student Handbook with the trainees for hepatitis C, cardiovascular, hearing loss/tinnitus, and SMC, etc. to cover issues pertaining to reopened claims.  The trainees should have read this information before attending class.  Ask if the trainees if they have any questions.

Explain to the trainees that the issues found on the Tip Sheets are not full lessons but hints on how to work special issues or more common claims, such as hearing loss or cardiovascular conditions.  

There are 8 Tip Sheets in total.  If the trainee encounters a claim that has a Tip Sheet, they should review the Tip Sheet and follow the hints and/or ask a mentor or RVSR for further guidance.





	Game Time:  (This is a game that is designed to help the trainees identify reopened claims.  At the end of the five scenarios, you can discuss the answers as a group and perhaps use additional examples to help the trainees clearly understand all of the learning objectives).


	Instructor will ask the trainee to turn to the exercise in the Student Guide on page 7.

Instructor will explain to the trainees that they should work through the five statements to discuss whether there is a claim in which new and material evidence must be submitted in order to reopen the claim.  The trainee should answer each of the questions with each scenario (individually or in pairs).

Trainee  will be allowed 5-10 minutes to work through this fact pattern independently.  After the 5-10 minutes are up, the instructor will review these patterns allowing the trainees to take turns reading and answering the questions.  Where there is any difference of opinions in the group, the instructor with facilitate additional discussions, and eventually provide the correct answers for each statement.

The 5 scenarios with the answer keys are attached to the Instructor Guide only.

At the end of the lesson, the instructor should inform the trainees about the time and the location of the mentor workshop.


GAME TIME

	1.

	Issues
	Service connected death for heart condition.

	Reasons for denial
	Heart condition not shown in service (nor shown in the presumptive period following service).

	Rating Decision Date
	January 7, 1993

	Notification Letter Date
	January 14, 1993

	Comments:  The claimant is filing a reopened claim for service connection for the veteran’s cause of death, stating that the veteran faithfully served his country and should be entitled to compensation for his illness.  The claimant has included another copy of the autopsy report with her statement to reopen the claim.

	Questions
	Has this claim been successfully reopened? 

?

	Answer:  Although the veteran’s period of service is not mentioned in this scenario; we have enough information here to know that there is NOT enough information for us to reopen this claim.  The kind of evidence that has been submitted by the claimant is DUPLICATE evidence.  It would be necessary to develop for new and material evidence in this case.

	2.

	Issues
	Service connection for right finger.

	Reasons for denial
	Right finger condition not shown in service (nor shown in the presumptive period following service).

	Rating Decision Date
	June 24, 2005

	Notification Letter Date
	June 30, 2005

	Comments:  The veteran has written a letter to the Regional Office (received July 1, 2005), indicating that he is “outraged” by our decision which denied him service connection for his right finger that was injured while he was assigned to KP duty.  The veteran has had three surgeries on his finger since that time.  He thinks the regional office made a “wrong” decision.  The veteran indicates that the regional office may have some “personal issues” with him—since he participated in the anti-government march on Main Street in April 2005.  The veteran says that he was seen at “clinics” while in service and after service.  He does not submit any other information regarding his claim.

	Questions
	Has this claim been successfully reopened?  

	Answer:  Although not clearly expressed, the veteran is disagreeing with the rating decision.  This should be accepted as a  Notice of Disagreement with the rating decision.  The veteran’s information regarding treatment before and after military service may or may not already be of record.  It is important to note that the veteran did not mention receiving treatment for a specific condition, during a specific time period or at a specific place—he just says treatment at “clinics.”  Additional development may be required on the claim (to get the specific dates and places of treatment); but, no examination is necessary until there is evidence that the veteran’s injury was incurred in service.



	3.

	Issues
	Service connection for right inguinal hernia.

	Reasons for denial
	Not found on last examination. 

(last exam was February 2004)

	Rating Decision Date
	April 3, 2004

	Notification Letter Date
	May 23, 2004

	Comments:  The veteran filed a VA Form 21-4138 through his service organization (received on May 1, 2004) based on our rating decision.  The veteran contends that his condition exists and that we did not consider his medical records from July 11, 1993—which are now attached to his statement.  These medical records show that he had been seen at the XYZ Emergency Room with complaints of pain “in his right side.”  The veteran says that we should reopen his claim (with the new medical evidence) as soon as possible.   

	Questions
	Has this claim been successfully reopened?

	Answer:   The decision is not final as it has not been one year since the notification letter. This evidence should be reviewed to determine if it is duplicate of what is already of record..

	4.

	Denied issues
	Service connection for hearing loss.

	Reasons for denial
	No evidence of acoustic trauma or hearing loss in service.  No evidence in the presumptive period of a hearing loss condition.

	Rating Decision Date
	August 13, 2002

	Notification Letter Date
	August 16, 2002

	Comments:  The veteran was discharged from service after 20 years of service in February 1995.  The veteran’s service medical records (SMRs) showed that he had normal hearing on his entrance and several of his interim examinations up until 1992.  The veteran’s SMRs for the period after 1993 were unavailable for review and the appropriate memorandum/follow-up letters were in file showing that we exhausted all efforts to obtain them before deciding the claim.  In October 2004, the veteran’s former reserve unit sent the SMRs for the period from 1993 to discharge to the regional office to be associated with the claims file.  A review of these SMRs and separation examination showed that the veteran’s hearing was normal. 

	Questions
	What do you do with the SMRs?

	Answer:  SMRs that were not available for review at the time of our rating decision must now be reviewed as these are considered sufficient to reopen a previously disallowed claim.  Even though it is clear that no change will be warranted in our original decision that denied hearing loss, we must still review the SMRs and take appropriate action based on the evidence received.  For further guidance, review M21-1MR, Part III, subpart ii.


	5.

	Denied issues
	Service connection post traumatic stress disorder.

	Reasons for denial
	Failed to report for a VA examination.  No evidence that a condition presently exists.

	Rating Decision Date
	June 3, 2004

	Notification Letter Date
	June 6, 2004

	Comments:  The veteran served in Vietnam and was honorably discharged with a CIB.  VCAA letter sent to the veteran asked him to furnish medical evidence that showed his condition and a VA examination was actually ordered for him.  The veteran did not respond to the VCAA letter and did not report for the VA examination twice.  The veteran’s service organization submits a statement to reopen the claim on June 23, 2005,—stating that the veteran is willing to report for the VA examination, and that the veteran did not receive the notice of the VA examination previously.  The VSO also submits a report from the veteran’s private physician showing that he has been seen over the past two months for “mental problems” that the physician feels “might” be post traumatic stress disorder.    

	Questions
	Has the veteran’s claim been successfully reopened?

	Answer:  Yes.  The veteran has submitted medical documentation that he is being treated for symptoms which may be PTSD.  Therefore, this claim can be reopened and developed for a diagnosed condition that is related to service.  


June 19, 2006

Page 1
June 19, 2006                                                                                                                                     Page 12

