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	PREREQUISITE TRAINING
	Prior to this training, the trainees should have demonstrated proficiency in basic development skills or should have completed the VSR Curriculum Training for the Pre-Determination Team at http://cptraining.vba.va.gov/C&P_Training/VSR/VSR_Tng_Curr.htm. 

	PURPOSE OF LESSON
	This lesson is intended to provide the trainees with a basic understanding of the general rules that affect how we develop the most common claims for service connection.  

The lesson will focus on the three basic requirements of service connection and how these requirements relate to VA’s duty to assist and notify.

We’ll discuss the basic legal principles associated with: 

· Direct service connection
· Presumptive service connection
· Service connection by aggravation
· Secondary service connection
· Reopened claims
We’ll also discuss how the Veterans Claims Assistance Act of 2000, with its provisions to notify and assist claimants, affects claims development and specifically our duty to assist by providing medical examinations and requesting medical opinions.  The lesson is not intended to develop trainees into RVSRs, but it is to provide them with a basic understanding of the legal principles associated with service connection, which will assist them in the daily performance of their duties.



	Time Required
	3 hours

	Instructional Method
	Lecture, participatory discussion, practical exercises, and shared feedback.



	Materials/ Training Aids


	· Classroom with writing surface that will allow for group discussion and group interaction.

· Large writing surface (easel pad, chalkboard, or dry erase board) with appropriate writing tools and computer with projection equipment and PowerPoint software.

· Instructor Guide, Student Guide, and Student Handbook.

· Sufficient copies of Student Guide to distribute during training session. 



	Instructor PREPARATION

	Each trainee will be supplied with a copy of the Student Guide.

Instructor will forward references to trainees at least one day prior to lesson.  The trainees will be expected to review this material prior to the lesson.

Instructor should work the exercises before class to ensure that they are prepared to assist the trainees if they need help in completing the exercises.

Critical:  Be sure to allow the trainees adequate time to complete the review exercises and to discuss their findings with the instructor and their peers.  


	INTRODUCTION
	Introduce yourself and inform participants of the lesson topic.

The purpose of this lesson is to acquaint the trainees with some of the fundamental legal principles and concepts as they are articulated in 38 CFR Part 3 and Part 4 that affect how we develop claims.  It is hoped that by giving the trainees an understanding of these basic principles they will be better equipped to independently address the four fundamental questions each trainee must answer when developing a substantially complete claim.

· What evidence do I need to develop for?

· Do I need to schedule a VA examination and/or request a medical opinion?

· Is the examination report and/or medical evidence sufficient for rating purposes?

· Have we fulfilled our duty to assist and to notify, and can I certify this claim as ready to rate? 



	TOPIC OBJECTIVES
	At the end of this lesson the trainee will:

· Explain the three principles of service connection and how they control the way we develop a claim.

· Recognize the importance of correctly identifying the issue claimed.

· Relate how the duty to notify governs claims development.

· Relate how the duty to assist governs claims development.



	Motivation
	Understanding the basic legal principles that affect the development process will allow trainees to make informed decisions when developing a claim.  It will help them chose the most efficient and effective way to develop a claim, and thus provide better service to our claimants.  It will also help them clearly recognize when assistance from a Rating Specialist is needed. Emphasize that this lesson is not intended to develop trainees into Rating Specialists, nor are the principles and concepts discussed to be considered all inclusive.

	REFERENCES
	· 38 CFR 3.303

· 38 CFR 3.304(d)

· 38 CFR 3.307

· 38 CFR 3.309 

· 38 CFR 3.310

· 38 CFR 3.102

· 38 CFR 3.156

· 38 CFR 3.159 

· 38 CFR  3.326
· M21-1- MR Part I Section A and B

	Rules Concerning Basic Principles of Service Connection 

	Teaching Points
	· We have a duty to assist claimants.

· We must notify the claimant of information and evidence needed to substantiate the claim, and if VA is unable to obtain relevant records.

	LESSON

Principles relating to service connection     38 CFR 3.303

Principles of duty to assist

38 CFR 3.159

Aggravation

38 CFR 3.303 and 3.306

Secondary Claims

38 CFR 3.310

Reopened Claims

38 CFR 3.156

Combat Veterans

38 CFR 3.304(d)


	· The principles of service connection rest on three facts (38 CFR 3.303): something happened (injury or disease) in service, there is a current disability, and there is a link between the in-service event/disease and current disability.

This may be refresher for some trainees.  Ask the trainees how they analyze claims for service connection.  Discuss what steps the trainees take and how they determine what evidence is needed.  

Begin discussing 38 CFR 3.303(a).  The trainees can be referred to page 3 of the Student Guide for the definition.

Instructor reads or asks trainees to read aloud 38 CFR 3.303 – 

“Principles relating to service connection provides a definition of what service connection basically means in paragraph (a).  Paragraph (a) states that service connection connotes many factors but basically it means that the facts, shown by evidence, establish that a particular injury or disease resulting in disability was incurred coincident with service in the Armed Forces, or if preexisting such service, was aggravated therein.  This may be accomplished by affirmatively showing inception or aggravation during service or through the application of statutory presumptions.”

Summarize:  

The first sentence states the principles of service connection and rests on three facts shown by evidence:

· Something happened in service (injury or disease) and,

· There is currently a disability and,

· There is evidence the current disability is linked to service.

The second sentence expands the definition by noting we can presume an injury/disease had its occurrence during service either directly (affirmatively showing inception or aggravation during service) or indirectly through invocation of statutory presumptions. 

Ask trainees to give examples of statutory presumptions/conditions that can be claimed.  Direct the trainees to turn to page 3 of the Student Guide to list the examples.  If only herbicide conditions are mentioned, give other examples listed under 38 CFR 3.309 (a) or any of the other presumptive paragraphs.  

Next, ask trainees to explain how the provisions of 38 CFR 3.303 (injury/disease in service), current disability, and evidence of linkage between current disability and service are met in a typical herbicide claim (example prostate cancer claimed as due to herbicide exposure) and in a claim for one of the chronic disabilities listed under 38 CFR 3.309 (a), or a typical claim for service connection for PTSD.

Instructor should emphasize that a VSR must carefully analyze the claim and focus on the claimant’s contentions in order to fully develop the claim.  Claims analysis may be more difficult the more time has elapsed between military service and when a claim is filed.   

Reemphasize that all claims can be reduced to these three elements of service connection:

· Something happened in service (injury or disease) and,

· There is currently a disability and,

· There is evidence the current disability is linked to an event, injury, or disease in service.

Ask the trainees to read 3.303(b).  Generate discussion regarding how this impacts the three elements of service connection.  Focus the trainees on how chronicity and continuity can provide the link needed between a current disability and service. 

Give an example of a case which may be found chronic.  A veteran who injured his knee in service and had surgery to correct a torn ligament.

How we are required to assist a claimant is spelled out in 38 CFR 3.159 which implements the provisions of the VCAA of 2000.  The two major duties we have are:  

· Duty to notify the claimant of information and evidence needed to decide the claims which we do not already have 

· Duty to assist the claimant in getting that evidence

38 CFR 3.159 (c)(4)(i) explains what our duties are in regards to obtaining medical examinations.  Subparagraphs (A), (B), and (C) give practical information how we are to help a claimant relative to each of the three elements of service connection noted in 38 CFR 3.303.  Reemphasize the three elements.

Instruct the trainees to turn to page 5 of the Student Guide and match the 3 principles of service connection with the appropriate subparagraph of 38 CFR 3.159.

Subparagraph –

(A) addresses current disability

(B) addresses event/injury/disease in service

(C) addresses link

Paragraph 38 CFR 3.159(4)(ii) modifies (C) and basically notes that continuity and chronicity may satisfy the requirement for a medical link in lieu of a medical opinion.    

Next, have the trainees turn to page 6 of the Student Guide to complete the Fact Patterns.  The trainees may work individually or in small groups.  Allow sufficient time to complete the exercise and then review the answers with them.  

Give a basic fact pattern and ask trainees to state:

a) If we have evidence for each of the three elements of service connection  

b) If we need to order a VA examination and what evidence the VA examination must provide.  Ask the trainee to specifically discuss how provisions of 38 CFR 3.159 (c) (4) affect the decision to order a VA examination in each case.  

The Fact Patterns and answers are listed below for the instructor.

FACT PATTERNS

FACT PATTERN #1: Veteran claims service connection for prostate cancer related to service in Vietnam.  The veteran claims that he was diagnosed and had surgery for prostate cancer three years ago.  His DD 214 confirms in-country Vietnam service.  The veteran submitted medical records showing a diagnosis of prostate cancer.   

Do we have evidence of the three elements of service connection?  If so, what are they?

ANSWER:   Yes.  The veteran has an injury/disease in service (injury is the presumed exposure to herbicides if service in Vietnam) so first requirement is met.  There is evidence of a current disability so second requirement is met.   We also have evidence of a current disability linked to service so the third requirement is met by the fact that we conceded service in Vietnam and that the veteran developed a condition that is recognized to be due to herbicide exposure.

Do we order an examination?  Why?

ANSWER: Yes, order an examination to determine the residuals of the prostate cancer.  We can order the examination because the three prongs of service connection have been met.

FACT PATTERN #2:  The veteran was discharged from service seven years ago.  She is claiming service connection for arthritis of the right knee and states she was found to have arthritis on discharge from service.  She notes that she saw a physician for complaints of right knee pain four years ago, but did not submit private treatment records.  Service medical records confirm a diagnosis of arthritis of the right knee shortly before discharge from service.

Do we have evidence of the three elements of service connection?  If so, what are they?

ANSWER: The veteran has an injury/disease in service (diagnosis of arthritis in SMRs) so first requirement is met.  The veteran states there is medical evidence so second requirement is met.   We also know there is evidence of a current disability but we do not know if it is related to the in service report so the third requirement is not met.

Do we order an examination?  Why?

ANSWER: Yes.  The veteran was diagnosed with a chronic disability of her right knee while in service.  We need to obtain current medical evidence which describes the extent of her disability.

FACT PATTERN #3:  Same as Fact Pattern #2 but service medical records do not confirm diagnosis of arthritis during service.  They do show she reported knee pain which was diagnosed as knee strain.  

Do we have evidence of the three elements of service connection?  If so, what are they?

ANSWER: The veteran has an injury/disease in service (diagnosis of knee pain/strain) so first requirement is met.  The veteran states there is medical evidence regarding her knee; however, no evidence is of record nor does she describe symptoms regarding her knee disability.  We do not have any evidence that the veteran’s knee problem is related to knee strain in service.

Do we order an examination?  Why?

ANSWER: Not yet.  We need to obtain the private medical evidence to support the existence of a current disability.  Once we receive the private medical evidence, we may order an examination with an opinion request to ascertain whether the in service injury is at least as likely as not related to the current condition.

Discuss the other ways in which service connection can be established:

38 CFR 3.303 and 3.306, provide the rationale for service connecting claims for aggravation.  Briefly discuss situations in which aggravation of a disability can be service-connected.  For instance, a National Guard service member is activated.  He/she has a preexisting knee condition which is aggravated.  Explain how VA must determine how much the disability was aggravated and compensate accordingly.     

Claims for aggravation of a preexisting condition still require evidence of current disability, injury/disease in service and a link, in addition to the guidance provided in 38 CFR 3.306 that distinguishes between aggravation and natural progression.

38 CFR 3.310  provides the rationale for claims for secondary service connection.  Ask the trainees to discuss how the three elements of service connection apply in these types of claims.

A claim for secondary service connection meets the need for the basic requirement of injury/disease in service through the relationship to the already service connected condition.  

38 CFR 3.156 provides the rationale when finally disallowed claims can be reopened (new and material evidence.)  

The three basic requirements for service connection apply to these claims also.  New and material evidence has to address one of the three requirements of service connection by relating to an unestablished fact necessary to substantiate the claim.

Example:  Veteran was denied service connection for a condition because he did not submit any evidence he had the condition for which he claimed service connection.  Claimant submits a statement from a physician showing that he has been diagnosed with the condition claimed.  The statement provides evidence regarding the third element of service connection and is therefore material to the issue.  

Emphasize that it is important to recognize the type of claim because development for each type of claim is different.  

Notification requirements may change depending on claim type.  Example:  A claim for secondary service connection requires a different type of attachment to the VCAA letter.  Again, recognizing the type of claim is of the utmost importance.

Tell the trainees that all of these will be covered in more detail later in the training curriculum.

Ask the trainees how evidence from a combat veteran differs from evidence from a non-combat veteran.  

Explain that 38 CFR 3.304 (d) allows that we can accept a statement from a veteran as to incurrence of an injury or disease during combat absent any official record confirming the incident thus establishing the in service requirement.  Provide examples of these types of claims.

A claim for a combat injury meets the basic requirement for in-service occurrence through the claimant’s statement, if that statement is deemed to be consistent with the circumstances, conditions or hardships of combat service.  Development must focus on assisting the veteran in establishing the link as well as evidence of a current disability.  

A veteran who was awarded a Purple Heart claims that he hurt his back during a mortar attack when he was running and fell in a hole.  This must be accepted as evidence of incurrence of an injury during service.   The VSR must assist in obtaining current evidence of a disability of the back and a link. 

A veteran who was awarded a Combat Infantry Badge claims that he suffered hypertension while serving in Vietnam.  This statement will not be accepted as evidence of incurrence of a disease in service as the veteran is not qualified to diagnose a disease.  

Points to remember:  

· There are three basic requirements for service connection.

· How we develop depends on the type of claim – correct identification of the type of claim is a must.

· A clear understanding of the basic requirements for service connection helps to analyze the claim so we can fulfill our duty to notify and duty to assist as spelled out by 38 CFR 3.159.  



	Reasonable doubt

38 CFR 3.102 

Examinations

38 CFR 3.326 


	Ask the trainees if they have ever heard the phrase “reasonable doubt.”  Ask for an explanation of what this means to a claim.

Explain that 38 CFR 3.102 concerning reasonable doubt provides that after careful consideration of all procurable evidence and assembled data, a reasonable doubt arises regarding service origin, degree of disability, or any other point, we must resolve the doubt in favor of the claimant.  

The definition of reasonable doubt is also provided:  it exists when there is an approximate balance of positive and negative evidence which does not satisfactorily prove or disprove a claim.  Reasonable doubt is a substantial doubt and one within the range of probability as distinguished from pure speculation or remote possibility.

Explain to the trainees that 38 CFR 3.102 is why we ask examiners to use the phrase “at least as likely as not” when they are providing a medical opinion.  

This also means that when we have enough evidence to make a decision after we procure all available evidence we must resolve the issue and cannot “shop around” for additional evidence, such as a VA examination, in the hopes that it would swing the decision in another way.   In other words, do not develop to deny a claim.

VA examination reports are a key portion of the evidence used to decide a claim.  

Discuss 38 CFR 3.326 concerning examinations.  The regulation states that when we have a claim for compensation or pension but medical evidence accompanying the claim is not adequate for rating purposes, a VA examination will be authorized.  The paragraph also clarifies that it applies to original and reopened claims (remember - a claim is considered reopened when we decide the evidence submitted is new and material) as well as claims for increase.  

However, it also allows VA to accept statements and examination reports from private physicians/institutions in lieu of a VA examination provided that the report is adequate for rating purposes.



	Summary and Points to Remember
	Evidence to substantiate a claim can come in many forms, but before we decide what evidence we need to resolve the claim, we must understand what type of claim has been filed.  For purposes of this lesson, we limited the discussion to claims for service connection.

Points to remember:  

· There are three basic requirements for service connection.

· How we develop depends on the type of claim – correct identification of the type of claim is a must.

· A clear understanding of the basic requirements for service connection helps to analyze the claim so we can fulfill our duty to notify and duty to assist as spelled out by 38 CFR 3.159.

· The concept of reasonable doubt tells us how we are to decide when the evidence is in balance and provides guidance how much development we must do.

· We can accept statements from private physicians as long as they provide the evidence we need to make a decision.
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