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A Practical Approach to Adjudication claims that involve Individual Unemployability 
BACKGROUND
VA has a longstanding and well-established policy of granting total disability ratings to Veterans who, due to service-connected disability(ies), are unable to secure and maintain substantially gainful employment even if a Veteran’s combined disability evaluation does not result in a total schedular evaluation.  The provisions of 38 CFR § 4.16(a) provide the minimal schedular standards for TDIU consideration:  if there is one disability, this disability shall be ratable at 60 percent or more; and, if there are two or more disabilities, there must be at least one disability ratable at 40 percent or more and additional disability to bring the combined rating to 70 percent or more.  Alternatively, if these schedular requirements are not met, but the evidence shows the Veteran is unemployable due to service-connected disabilities, 38 CFR § 4.16(b) authorizes VA to grant a TDIU evaluation on an extra-schedular basis upon approval by the Director, Compensation Service.  

In recent years, several factors, including internal inconsistencies in developing and adjudicating TDIU decisions and changing policies and procedures issued in response to court decisions addressing the TDIU issue, have led to a conclusion that the TDIU issue requires new guidance.  A review of TDIU grants has also revealed that the benefit is, at times, granted on a quasi-automatic basis when the Veteran attains a certain age and/or schedular rating.  This practice is not supported by VA regulation or policy.  

History of TDIU Evaluations:

The regulatory history does not provide an explanation for the creation of TDIU ratings.  VA’s 1933 Schedule for Rating Disabilities (VASRD) provided the first definition of 

total disability as existing “when there is (or are) present any impairment (or impairments) of mind or body which is (or are) sufficient to render it impossible for the average person to follow a substantially gainful occupation.”  A 1934 revision of the VASRD provided the first authorization of a TDIU rating, sanctioning total disability ratings “without regard to the specific provisions of the rating schedule if a Veteran with disabilities is unable to secure or follow a substantially gainful occupation as a result of his disabilities.”  

In 1941, the Administrator of Veterans Affairs issued an extension of the 1933 VASRD, which provided that total disability ratings may be assigned without regard to the specific provisions of the rating schedule when the disabled person is, in the judgment of the rating agency, unable to secure or follow a substantially gainful occupation as a result of his/her disabilities.  The 1941 regulation also provided the current TDIU rating criteria. 

The 1945 Schedule for Rating Disabilities established that age may not be considered a factor in evaluating service-connected disability, and that service-connected unemployability could not be based on advancing age or additional (nonservice-connected) disability.  (Paragraph 16, General Policy in Rating Disability)  

38 CFR § 4.16(a) became effective in March 1963.  The regulation was amended in September 1975 to include subsection (b), which authorized a TDIU evaluation on an extra-schedular basis.  In March 1989, subsection (c) was added to § 4.16, which directed that if a Veteran was rated 70 percent for a mental disorder that precluded gainful employment, 38 C.F.R. § 4.16(a) was not for application and such Veteran was to be assigned a 100-percent schedular evaluation.  

In August 1990, 38 CFR § 4.16(a) was revised to include language that marginal employment would not be considered gainful employment and also provided a definition of what constituted marginal employment.  Following VA’s adoption of the fourth edition of the Diagnostic and Statistical Manual for Mental Disorders, 38 C.F.R. § 4.16(c) was rescinded in October 1996.  The provision was viewed as being extraneous, as a Veteran with a service-connected mental disorder would not be disadvantaged with the application of the other subsections of 38 CFR § 4.16.  

General Requirements for Entitlement to IU

Entitlement to IU requires that the Veteran meet certain initial criteria listed at 38 CFR 4.16 as well as continuing criteria as explained below.  The IU benefit continues only as long as the Veteran remains unemployable.  VA monitors the employment status of IU beneficiaries and requires that they submit an annual certification of unemployability.

Consideration for IU requires that:

· The Veteran has service-connected disability(ies) as described in 38 CFR 4.16(a) or 4.16(b), and
· The evidence shows that the Veteran is unemployable due to a service-connected disability.

Schedular Requirements

The qualifying schedular evaluations are provided at § 4.16(a).  The Veteran must be service connected for a single disability evaluated at least 60 percent disabling or service connected for multiple disabilities evaluated at least 70 percent disabling, with one of the disabilities rated at least 40 percent disabling.  This section also provides a list of circumstances where the requirement for a single 60 or 40 percent disability may be met by a combination of disabilities that can be considered a single disability (such as those arising from common etiology or a single accident, or those affecting a single body system, etc.). Per Fast Letter 13-13, VA will interpret the schedular requirements in 38 C.F.R. 4.16(a) to mean that a combined 70 percent rating is only required if no single disability is rated at 60 percent disabling.
Careful consideration must also be given to the cause of the Veteran’s unemployability.  Unemployability must result from one or more service-connected disabilities.  Disabilities for which service connection has not been granted do not qualify for consideration as a basis for an IU evaluation.  .

If the Veteran does not meet the requirements of 38 CFR 4.16(a) but there is evidence of unemployability due to a service-connected disability, then the case should be submitted to the Director of Compensation Service for a determination of eligibility, as provided at 38 CFR  4.16(b).

Unemployability

Unemployability means the inability of a Veteran to secure or follow a substantially gainful occupation.  A finding of unemployability cannot be made if the evidence shows that the Veteran is engaged in, or is capable of being engaged in, a substantially gainful occupation.  However, a finding could be made if the evidence shows marginal employment.  Marginal employment is defined in terms of a Veteran’s earned annual income.  This income should generally not exceed the government’s established poverty threshold for one person.  Exceeding this threshold may indicate a substantially gainful occupation, as noted by the Court of Appeals for Veteran’s Claims (CAVC) in Faust v. West, 13 Vet.App. 342 (2000), where a substantially gainful occupation was defined as “one that provides annual income that exceeds the poverty threshold for one person.”

In addition to the income criterion, evidence showing that employment is marginal rather than substantially gainful may also exist on a “facts found” basis.  Examples of this marginal status include employment in the protected environment of a family business or sheltered workshop.  Such fact-based marginal employment is consistent with a finding of unemployability.

Age Factor

It is clear from 38 CFR 4.19 that consideration of a Veteran’s age is appropriate when evaluating disabilities for pension claims, but not for awarding IU benefits.  The regulation states that unemployability associated with advancing age may not be used as a basis for a total disability rating in service-connected claims.  This provision is echoed at 38 CFR 3.341, which states that the service-connected disability must be sufficient to produce unemployability without regard to advancing age.

Advancing age in this context may relate to voluntary retirement or removal from the work force based on tenure or longevity rather than disability.  Voluntary retirement does not necessarily show unemployability and should not be used as the only evidence of unemployability.  Therefore, when evaluating a claim for IU received from a retired Veteran of advanced age, careful consideration must be given to distinguishing a worsened disability that would have caused unemployability from unemployment due to retirement.  When an IU claim is received from a Veteran of advanced age, the rating should discuss the factor of age and provide an explanation of how the available evidence was evaluated to arrive at the decision to grant or deny IU.  
Claims for IU

We are amending our prior guidance to make clear that a TDIU claim may represent a claim for increase to a total evaluation if there is no other pending claim.  In other words, as a result of the Rice v. Shinseki (2009) decision TDIU claims are no longer adjudicated as freestanding claims. A TDIU claim may be expressly claimed in conjunction with an original service-connection claim, or with a claim for increased evaluation. Consequently, a TDIU claim will no longer be considered as a separate claim, but instead adjudicated as part of the service-connected disability rating or as part of a claim for increased compensation. VA will require that a claimant with multiple service-connected disabilities specify at least one disability that he or she believes causes the unemployability.
If, in connection with a claim for increased compensation, the evidence of record shows that the Veteran meets the criteria for TDIU and shows evidence of unemployability (whether from the Veteran’s contentions or other evidence), then the evidence reasonably raises a TDIU claim.  If the evidence of record – including lay evidence such as a Veteran’s statement that she or he is unemployable due to service-connected disabilities – potentially shows unemployability, the record should be construed as having reasonably raised a TDIU claim.  In original disability claims, where service connection is not established for any disability, the issue of entitlement to a TDIU evaluation is rendered moot, unless specifically claimed.  

Claim for IU Defined

· A formal claim for IU on VA Form 21-8940 or a VA form 21-4138

· Any written communication indicating that the Veteran is unable to work because of his or her service-connected disability(ies).

· To raise an informal IU claim, the Veteran must claim an increased evaluation for his or her service-connected disability(ies), submit medical evidence or be shown on VA examination to meet the requirements of § 4.16, and claim the inability to work due to his or her service-connected disability.

Note:  If the evidence reasonably raises the issue of TDIU, the Rating Veterans Service Representative (RVSR) will infer and defer the issue on the rating decision.  In these cases, authorization must continue the end product (EP).  The TDIU claim must be worked as part of the EP pending when the RVSR inferred the issue.
Reasonably Raised or Informal Claims

In Norris v. West, 12 Vet.App. 413 (1999), the Court held that where the rating activity is considering a claim for increased evaluation from a Veteran who meets the qualifying schedular disability percentage requirements and there is evidence in the claims folder, or under VA control, which shows unemployability due to service-connected disability, then a rating for the claimed increase must also include a rating of a reasonably raised claim for IU.  Thus, under the proper circumstances, a claim for IU exists, even though the Veteran did not specifically make the claim.

If the evidence of record does not meet these provisions do not infer a claim for IU.  

Specific claims or those reasonably raised by the record:  We are amending our prior guidance to make clear that a TDIU claim may represent a claim for increase to a total evaluation if there is no other pending claim.  In other words, as a result of the Rice v. Shinseki (2009) decision TDIU claims are no longer adjudicated as freestanding claims. A TDIU claim may be expressly claimed in conjunction with an original service-connection claim, or with a claim for increased evaluation. Consequently, a TDIU claim will no longer be considered as a separate claim, but instead adjudicated as part of the service-connected disability rating or as part of a claim for increased compensation. 

If, in connection with a claim for increased compensation, the evidence of record shows that the Veteran meets the criteria for TDIU and shows evidence of unemployability (whether from the Veteran’s contentions or other evidence), then the evidence reasonably raises a TDIU claim.  If the evidence of record – including lay evidence such as a Veteran’s statement that she or he is unemployable due to service-connected disabilities – potentially shows unemployability, the record should be construed as having reasonably raised a TDIU claim.  In original disability claims, where service connection is not established for any disability, the issue of entitlement to a TDIU evaluation is rendered moot, unless specifically claimed.  

For example Veteran has just been granted an increased evaluation for his service- connected disabilities which he now meets the scheduler requirements for entitlement to IU.  The evidence of record shows that he is retired and has been retired for the past three years and he currently works part-time at Wal-Mart as a stocker 3 days a week for what he notes is pocket money.  Would you infer a claim for IU given this situation?  One RVSR did noting that he was marginally employed compared to his employment prior to his retirement.  This is not a reasonably raised claim for IU by the evidence of record.  

An example of a reasonably raised claim for IU is the Veteran was recently awarded a 60 percent evaluation for his service connected Coronary Artery Disease and evidence was subsequently found in his VA treatment reports which showed that he was no longer working due to his service connected heart condition.     

The issue of a reasonably raised claim for IU was also addressed in the Federal Circuit case of Roberson v. Principi, 251 F.3d 1378 (Fed. Cir. 2001).  In that case, the Court held that once a Veteran submits evidence of a medical disability, makes a claim for the highest possible rating, and submits evidence of unemployability, the requirement of 38 CFR 3.155(a) that a claimant must “identify the benefit sought” is met.  In such cases, VA must consider total disability based upon IU.  The Court noted that, under these circumstances, the IU benefit being sought has been identified in conformity with the informal claim requirements of § 3.155(a).  (See also, Servello v. Derwinski, 3 Vet.App. 196, 199 (1992) (Veteran must provide evidence of entitlement to IU rating by virtue of unemployability)).  The Court further stated that VA is obligated to develop a claim “to its optimum,” which means considering all potential claims raised by the evidence and applying all relevant laws and regulations, regardless of whether the claim is specifically labeled as a claim for IU.  Under circumstances where these conditions apply, but where the Veteran does not meet the schedular requirements of § 4.16(a), the case should be referred for extra-schedular consideration as specified at § 4.16(b).

IU Claim Development

Development is a key element in this process.  This may include development for both private and VA medical evidence and ordering a VA examination.  One key element in this process is a VA Form 21-8940. 

VA Forms 21-8940 and 21-4192

The Veteran must be forwarded a VA Form 21-8940, Veteran’s Application for Increased Compensation based on Unemployability, to complete and return, regardless as to whether the claim for TDIU has been expressly raised or reasonably raised by the evidence of record.  Once the VAF Form 21-8940 is received and former employers are identified, then VA Form 21-4192, Request for Employment Information in Connection with Claim for Disability Benefit, will continue to be forwarded to the former employer(s) listed on the form.  The VA Form 21-4192 requests that the employer provide information about the Veteran’s job duties, on-the-job concessions, date of and reason for job termination, etc.  A TDIU evaluation should not be denied solely because an employer failed to return a completed VA Form 21-4192.  See M21-1MR.IV.ii.2.F.25.e.

Section 5103(a) Notice:  Notice must be sent in connection with the TDIU claim unless VA can award the benefit based on the evidence of record.  The standard TDIU notice currently available in MAP-D should accompany the VA Form 21-8940 sent to the Veteran.

If the Veteran claims TDIU and has multiple service-connected disabilities, but does not indicate which service-connected disability he or she believes causes unemployability on the VA Form 21-8940, please contact the Veteran, by telephone, and request that the Veteran specify what service-connected disability(ies) are believed to cause unemployability.  If the Veteran cannot be contacted by telephone, a letter should be sent to the Veteran requesting that he or she indicate which service connected disability(ies) are believed to cause unemployability.  If no response is received from the Veteran within 30 days of the date of the written request for clarification, the claim for a TDIU evaluation will be denied on the basis of failure to provide the necessary information to substantiate the claim.  The Veteran will still have one year from the original request for information to furnish the necessary information for VA to consider the claim for a TDIU evaluation.  See 38 U.S.C. § 5103(b)(1).  

However, if the Veteran has filed an original claim for a single disability or is only service connected for one disability and requests a TDIU rating, or if VA receives a report of examination or hospitalization for a service-connected disability that evidences unemployability, the Veteran would not be required to reference a specific disability before VA may grant a TDIU evaluation as this requirement has been rendered unnecessary in view of only one service-connected disability being at issue.  

The aforementioned procedures should also be followed if the Veteran fails to complete and return the VA Form 21-8940.  If the Veteran has not responded to VA’s requests, by telephone and letter, for completion and return of the document, the Veteran will be notified that his or her claim has been denied because he failed to provide VA with the necessary information to substantiate the claim.  The Veteran will also be informed that he or she has one year from the date of the original request for information to furnish the necessary information for VA to consider the claim for a TDIU evaluation.  See Section 5103(b)(1).  

VCAA Our Duty to Assist the Veteran

We have a general duty to assist each claimant in obtaining evidence necessary to substantiate the claimant’s claim for a benefit under a law administered by the Secretary and to help expedite the claims process when evaluating claims that involve or possibly involve claims for Individual Unemployability.  This is the new paragraph to use in the What the Evidence Must Show portion of the VCAA letter in all claims for an increase/Individual Unemployability.  Please cut and paste this information into the Veteran’s letter.  

To support your claim for an increased evaluation of your service-connected disability, medical or lay evidence must show a worsening or increase in severity and the effect that worsening or increase has on your employment and daily life.  

If your disability is secondary to your service-connected disability please submit medical evidence, which shows a connection between your service-connected disability and your claimed condition.  Veteran please note that these requirements are only if you are claiming your condition is secondary to your service-connected disabilities and that temporary or intermittent flare-ups of a condition are not considered aggravation, unless the underlying condition, as contrasted by symptoms, has gotten worse.  
If your service-connected disability or disabilities are sufficient and there is medical evidence to support the conclusion, without regard to other factors, to prevent you from performing the mental and/or physical tasks required to get or keep substantially gainful employment and you meet certain disability percentage requirements as specified in 38 Code of Federal Regulations 4.16 (i.e., one disability ratable at 60 percent or more, OR more than one disability with one disability ratable at 40 percent or more and a combined rating of 70 percent or more) then we will consider your claim for entitlement to individual unemployability.  

If you don’t meet the disability percentage requirements noted above, then, in order to support your claim for an extra-schedular evaluation based on exceptional circumstances, the evidence must show that your service-connected disability or disabilities present such an exceptional or unusual disability picture, due to such factors as marked interference with employment or frequent periods of hospitalization, that application of the regular schedular standards is impractical.  The evidence still must show that you are incapable of substantially gainful employment solely because of your service-connected disabilities.  

Examinations

Developing evidence including requesting medical examinations:  There is no regulatory or administrative requirement to request a general medical examination in connection with every TDIU claim.  Whether to request a medical examination or opinion is contingent upon VA’s duty to assist regulation, specifically, 38 CFR § 3.159(c)(4) as part of an original disability compensation claim, or under 38 C.F.R. § 3.326, as part of a claim for increased evaluation.  These regulations require VA to provide an examination to a claimant if the information and evidence of record does not contain sufficient competent medical evidence to decide the claim.  If the evidence of record is sufficient to determine whether VA should award a TDIU evaluation, do not request a medical examination.  

When developing a claim involving a request for TDIU, normally request condition-specific DBQs for the issue(s) alleged to cause unemployability (e.g., joints, mental, peripheral nerves, etc.).  These DBQs should generally be sufficient to fairly and fully adjudicate TDIU claims.  Do not order examinations for disabilities not alleged to cause or contribute to unemployability.  
A general medical examination should only be scheduled if the rating authority determines that it is needed to fairly and fully adjudicate the TDIU claim.  Circumstances where a general medical examination may still be required include, but are not limited to, original claims for disability compensation or TDIU claims involving multiple service-connected disabilities where the adjudicator determines that there is a need for medical evidence addressing the overall effect of multiple service-connected disabilities upon employability in order to render a fully informed decision on the TDIU issue.  However, it is expected that specialty examinations will be sufficient to fairly and fully adjudicate most TDIU claims.  

If the facts of the case require VA, under applicable regulations, to provide the Veteran with a VA examination, do not ask the examiner to opine as to whether or not the Veteran is unemployable due to his service-connected disabilities.  See M21-1MR, III.iv.3.A.9.f.  The responsibility for this decision rests solely with the rating authority.  See 38 CFR § 4.16(a) (stating TDIU is to be awarded when “in the judgment of the rating agency,” a Veteran is “unable to secure or follow a substantially gainful occupation as a result of service-connected disabilities”).  VA should request that the examiner comment on a Veteran’s functional impairment caused by only service-connected disabilities.  

Vocational Rehabilitation and Employment Service (VR&E) Records
When the Veteran’s claims folder indicates that he or she has been seen by VR&E Service, any records related to this contact must be obtained and evaluated.  The records may document the Veteran’s participation in a training program or may show that training was not feasible or was unsuccessful.  The VR&E records provide important evidence for evaluating current unemployability.  

Please do not deny entitlement to individual unemployability on the basis that the Veteran is attending school fulltime.  

Social Security Administration (SSA) Records

When the claims folder indicates that the Veteran has been examined or awarded disability benefits by SSA, any relevant records must be obtained and evaluated.  The CAVC held in Murincsak v. Derwinski, 2 Vet.App. 362 (1992), that VA’s duty to assist includes requesting both the SSA decision granting or denying benefits and any supporting medical records.  Although VA is not obligated to follow a determination made by SSA, these records may be relevant to the issue of the level of impairment of the Veteran’s service-connected disability.  However, remember that SSA benefits may be awarded for any disability, whereas IU benefits must be based on service-connected disability.  Therefore, careful attention must be paid to determining what disability resulted in a SSA benefit award and whether that disability is one for which service connection has been granted.
Rating Considerations

Ensure that any denial of a TDIU claim based on the capability of performing light manual or sedentary employment is adequately supported by the evidence of record.  Denial of a TDIU claim without adequate supporting evidence would be erroneous.  See Hersey v. Derwinski, 2 Vet.App. 91 (1992).    

As a reminder you must use free text to further explain denials due to IU. 

In compliance with the Bradley holding, if TDIU is granted, a determination must also be rendered as to what specific service-connected disability(ies) renders the Veteran unemployable if there is potential entitlement to special monthly compensation under 38 U.S.C. § 1114(s), which requires service-connected disability or disabilities independently rated at least 60 percent disabling.  The evidence must be sufficient to show that unemployability is caused by a single disability when there are multiple service-connected disabilities.  Although multiple service-connected disabilities may be considered as one disability for the purpose of establishing a single disability rated 60 percent disabling under 38 C.F.R. § 4.16(a), this mechanism is restricted to the purpose of considering TDIU entitlement and may not be applied to determine entitlement to SMC at the (s) rate.  The TDIU evaluation must result from a single disability, irrespective of any consideration of § 4.16(a), to create a basis for potential SMC(s) entitlement.  A TDIU rating based on multiple underlying disabilities cannot satisfy the section 1114(s) requirement of “a service-connected disability” because that requirement must be met by a single disability.  See Buie v. Shinseki, 24 Vet.App. 242 (2010).  

Effective Dates

A claim for TDIU filed within one year of notification of an initial award of service connection (for the disability causing the unemployability) can result in an effective date back to the date of the award of service connection, if unemployability is demonstrated at that time.  In such a case, the TDIU claim is not considered a separate claim for increase but is part of the original adjudication of the claim.  38 CFR § 3.156(b) requires VA to consider any new and material evidence received during the one-year appeal period following an RO decision as having been filed in connection with the claim that was pending at the beginning of the appeal period.  38 CFR § 3.400(q) is clear that in such a case “the effective date will be as though the former decision had not been rendered.”  For example, if within one year of an award of service connection for a mental disorder, a claim for TDIU is filed and evidence submitted with the claim shows actual unemployability due to the service-connected condition back to the date of the award of service connection, § 3.156(b) should be considered in determining whether the effective date of the TDIU grant should be back to the date of the original previous award.  

In such a case, a schedular increased evaluation and TDIU can be awarded (if the previous schedular evaluation was below the TDIU requirements) or TDIU can be awarded on an extra-schedular basis per the provisions of section 4.16(b).  On the other hand, if the new evidence shows the Veteran was actually employed for part of the time, then apply § 3.400(b)(2)(i), which provides that effective dates for a TDIU evaluation cannot be earlier than the date entitlement arose.  See Rice, supra.
If a TDIU claim is filed either alone or with a claim for increase for the Veteran’s service-connected disability or disabilities, the provisions of 38 CFR §§ 3.400(o)(1), (2) or 3.157 should be applied to determine the effective date of any increased evaluation. 

A TDIU claim, whether claimed expressly or reasonably raised by the record, may be part of a service connected original claim for disability compensation or a claim for increased compensation.  A TDIU claim may, however, be the only claim pending or may be pending at the same time as another claim.  If there is no other claim pending or if the pending claim does not relate to the TDIU claim, establish the TDIU claim under EP 020.  This is a change from prior training letters, which noted that there is no separate EP for TDIU claims.  If, however, one or more separate claims are pending to include appeals at the same time as the TDIU claim, such as an original claim for service connection or an increased evaluation claim, then adjudicate the TDIU issue as part of the existing claim, under the pending end product (EP).  

Effective Dates and Appeals

A TDIU claim that has been appealed we should consider the provisions of Rice where the CAVC held that “a request for TDIU is best understood as part of an initial claim for VA disability compensation based on the individual effect of the veteran's underlying disability or disabilities or as a particular type of claim for increased compensation.”  However, the CAVC explained that this is not to say that a claimant cannot submit a request for TDIU at any time, whether on a VA Form 21-8940 or in any other manner.  Rather, submission of a request for TDIU does not change the essential character of an assertion of entitlement to TDIU as a part of either an initial claim or a claim for increase.  

As noted above if a TDIU claim is filed either alone or with a claim for increase for the Veteran’s service-connected disability or disabilities, the provisions of 38 CFR §§ 3.400(o)(1), (2) or 3.157 should be applied to determine the effective date of any increased evaluation.  If the claim an original application for IU such as an 8940 then 3.400 would govern the appropriate effective date. 

Continuing Requirements for the TDIU Award

As the inability to maintain substantially gainful employment constitutes the basic criteria that must be satisfied for a TDIU evaluation, after the initial TDIU grant is awarded, VA must continue to ensure that the Veteran is unemployable.  

Therefore, the Veteran must complete and return a VA Form 21-4140, Employment Questionnaire, annually, unless the Veteran is 69 years of age or older, or has been in receipt of a TDIU evaluation for a period of 20 or more consecutive years, or has been granted a 100-percent schedular evaluation.  The form is sent out annually to the Veteran from the Hines Information Technology Center and must be returned to the regional office.  It requests that the Veteran report any employment for the past twelve months or certify that no employment has occurred during this period.  The VA Form 21-4140 must be returned within 60 days or the Veteran’s benefits may be reduced.  If the form is returned in a timely manner and shows no employment, then the TDIU evaluation will continue uninterrupted.  The VA Form 21-4140 must be returned with the Veteran’s signature certifying employment status.  A telephone call to the Veteran is not acceptable to certify employment status for TDIU claims.  

If the VA Form 21-4140 is timely returned and shows that the Veteran has engaged in employment, VA must determine if the employment is marginal or substantially gainful employment.  If the employment is marginal, then TDIU benefits will continue uninterrupted.  If the employment is substantially gainful, then VA must consider discontinuing the TDIU evaluation.  38 CFR § 3.343(c)(1) and (2) provide that actual employability must be shown by clear and convincing evidence before the benefit is discontinued.  Neither vocational rehabilitation activities nor other therapeutic or rehabilitative pursuits will be considered evidence of renewed employability unless the 

Veteran’s medical condition shows marked improvement.  Additionally, if the evidence shows that the Veteran actually is engaged in a substantially gainful occupation, the TDIU evaluation cannot be discontinued unless the Veteran maintains the gainful occupation for a period of 12 consecutive months.  See 38 CFR § 3.343(c).

Once this period of sustained employment has been maintained, the Veteran must be provided with due process before the benefit is actually discontinued, as stated at 38 CFR §§ 3.105(e) and 3.501(e)(2).  This consists of providing the Veteran with a rating that

· Proposes to discontinue the IU benefit

· Explains the reason for the discontinuance

· States the effective date of the discontinuance, and

· States that the Veteran has 60 days to respond with evidence showing why the discontinuance should not take place.

If the TDIU evaluation is discontinued, the effective date of the discontinuance will be the last day of the month following 60 days from the date the Veteran is notified of the final rating decision.  If the VA Form 21-4140 is not returned within the 60 days specified on the form, then the regional office must initiate action to discontinue the TDIU evaluation pursuant to 38 CFR § 3.652(a).  Due process must also be provided with a notice of proposal to discontinue the TDIU benefit for failure to return the form.  If a response is not received within 60 days, then the TDIU evaluation will be discontinued and a rating decision will be sent to the Veteran providing notice of the discontinuance.  The effective date of discontinuance will be the date specified in the rating decision which proposed discontinuance, as described above, or the day following the date of last payment of the TDIU benefit, as specified at § 3.501(f), whichever is later.  The Veteran must also be notified that if the form is returned within one year and shows continued unemployability, then the TDIU evaluation may be restored from the date of discontinuance.

VA will also use the income verification match (IVM) to verify continued unemployability.  The IVM is a method of comparing a TDIU recipient’s earned income, as reported to VA by other Federal agencies, with the earned income limits that define marginal employment.  If income reports show significant earned income above the poverty threshold, the regional office must undertake development to determine if the Veteran is still unemployable.  IVM information does not meet the requirements for a completed VA Form 21-4140 for the purpose of continuing TDIU benefits.  A completed VA Form 21-4140 still must be provided by the Veteran for continuation of TDIU benefits.

Another method of monitoring unemployability status among TDIU recipients is through

the VA Fiduciary Activity.  This Service conducts field examinations when it has been notified that a TDIU recipient might be pursuing a substantially gainful occupation.  If the field examiner finds evidence of employment, or if the Veteran is unwilling to cooperate with the examiner, then the examiner will forward this information to the Rating Activity.  A decision must then be made as to whether the TDIU evaluation will be discontinued.  The regulatory requirements listed above will be applied to the determination.  

As an exception to the aforementioned procedures, if the Veteran has certified no employment status in a VA Form 21-4140 and VA obtains credible information indicating that the Veteran has engaged in gainful employment, continued entitlement to TDIU benefits may be terminated on the basis of fraud.  In such instance, the due process provisions of 38 C.F.R. § 3.103 will be followed.  38 C.F.R. § 3.105(e) is inapplicable to termination of benefits involving fraud.  See 38 C.F.R. § 3.105; Roberts v. Shinseki, 23 Vet.App. 416 (2010) (en banc).  If a finding of fraud is confirmed, the effective date of termination of TDIU benefits will be the day preceding the date that VA received the Veteran’s VA Form 21-4140 that fraudulently certified continuation of no employment status.  See 38 C.F.R. § 3.500(k).

Governing Regulation
There is no specific statutory provision governing TDIU claims.  This benefit is based on VA regulations.

38 C.F.R. § 4.16:  Total disability ratings for compensation may be assigned where the schedular rating is less than total, when it is found that the Veteran is rendered unemployable as a result of service-connected disabilities, provided that certain regulatory requirements are met, either in 38 C.F.R. § 4.16(a) (objective criteria) or 38 C.F.R. § 4.16(b) (subjective criteria).

38 C.F.R. § 4.16(a) (objective criteria):  If there is only one service-connected disability, it must be rated at 60 percent or more; if there are two or more disabilities, there shall be at least one disability ratable at 40 percent or more, and sufficient additional disability to bring the combined rating to 70 percent or more.

For purposes of calculating the percentage requirements of one 60 percent disability, or one 40 percent disability, the following disabilities will be considered one disability:  

(1) disabilities of one or both upper extremities, or of one or both lower extremities, including the bilateral factor, if applicable, (2) disabilities resulting from common etiology or a single accident, (3) disabilities affecting a single body system, e.g. orthopedic, digestive, respiratory, cardiovascular-renal, neuropsychiatric, (4) multiple injuries incurred in action, or (5) multiple disabilities incurred as a prisoner of war.

Example:  In combining more than one evaluation into “one disability” for TDIU, computation of the evaluation of “one disability” is performed under 38 C.F.R. § 4.25.  If a Veteran has orthopedic disabilities that include the left knee rated at 30%, the left ankle rated at 10% and the left hip rated at 20%, these may be considered as one disability under 4.16.  Added together under 38 C.F.R. § 4.25, the combined rating is 50 percent (30+20=44+10=50).  The Veteran still does not have “one disability” equaling 60%  to satisfy the first of the two 4.16(a) criteria.  If, since the Veteran has this “one disability” considered 50% disabling, if there is other disability that would bring him to 70%, he would meet the second 4.16(a) threshold criteria, even though he does not have any single disability evaluation of 40% or more.

Even if the Veteran fails to meet the required disability percentage ratings under 38 C.F.R. § 4.16(a), VA is still required to consider the applicability of 38 C.F.R. § 4.16(b).  See Fisher v. Principi, 4 Vet. App. 57 (1993); Fanning v. Brown, 4 Vet. App. 225 (1993).

38 C.F.R. § 4.16(b) (subjective criteria):  Veterans who are unemployable by reason of service-connected disabilities, but who fail to meet the percentage standards set forth in 38 C.F.R. § 4.16(a), should have their claims submitted to the Director of Compensation Service for extraschedular TDIU consideration.  The rating board should include a full statement as to the Veteran’s service-connected disabilities, employment history, educational and vocational attainment and all other factors having a bearing on the issue.  In Bowling v. Principi, 15 Vet. App. 1, 10 (2001), the Court, citing its decision in Floyd v. Brown, 9 Vet. App. 88, 94-97 (1995), held that the Board cannot award  a TDIU under 38 C.F.R. § 4.16(b) in the first instance because that regulation requires that the RO first submit the claim to the Director of the Compensation Service for extraschedular consideration.  Indeed, in Bowling, the Court reversed the Board only to the extent that the Board concluded that the Veteran “was ineligible for 4.16(b)-TDIU consideration.”  Id.  However, § 3.321(b)(1) “does not preclude the Board form considering whether referral to the appropriate first-line officials is required.”  See Floyd v. Brown, 9 Vet. App., 88, 95 (1996).  See also Bagwell v. Brown, 9 Vet. App, 337, 338-339 (1996).  

Entitlement to an extraschedular rating under 38 C.F.R. § 3.321(b)(1) and a TDIU rating under 38 C.F.R. § 4.16(b), although similar, are based on different factors.  See Kellar v. Brown, 6 Vet. App. 157 (1994).  An extraschedular rating under 38 C.F.R. § 3.321(b)(1) is based on the fact that the schedular ratings are inadequate to compensate for the average impairment of earning capacity due to the Veteran’s disabilities.  38 C.F.R. § 4.16(b) merely requires a determination that a particular Veteran is rendered unable to secure or follow a substantially gainful occupation by reason of his or her service-connected disabilities.  See VAOPGCPREC 6-96 (August 16, 1996).

38 C.F.R. § 4.16(c):  When the only compensable service-connected disability is a mental disorder assigned a 70 percent evaluation, and such mental disorder precludes a Veteran from securing or following a substantially gainful occupation, the mental disorder shall be assigned a 100 percent schedular evaluation under the appropriate diagnostic code.  Remember:  The provisions of 38 C.F.R. § 4.16(c) have been deleted from the regulations, effective November 7, 1996, but still apply to claims filed prior to that date. 

Under both the objective and subjective criteria, the Veteran must be, in the judgment of the rating agency, unable to secure and follow substantially gainful occupation by reason of service-connected disabilities.

38 C.F.R. § 4.16 does not require a finding that the Veteran be permanently disabled, as do the requirements for entitlement to nonservice-connected pension pursuant to 38 C.F.R. § 4.17.

Related Regulations

38 C.F.R. § 3.340 Total and permanent total ratings and unemployability:

(a)(1)  General  Total disability will be considered to exist when there is present any impairment of mind or body which is sufficient to render it impossible for the average person to follow a substantially gainful occupation.  Total disability may or may not be permanent.  Total ratings will not be assigned, generally, for 

temporary exacerbations or acute infectious diseases except where specifically prescribed by the schedule.

(a)(2)  Schedule for rating disabilities  Total ratings are authorized for any disability or combination of disabilities for which the Schedule for Rating Disabilities prescribes a 100 percent evaluation or, with less disability where the requirements of 38 C.F.R. § 4.16 are met.

(a)(3)  Ratings of total disability on history  In the case of disabilities which have undergone some recent improvement, a rating of total disability may be made, provided:

(i)  That the disability must in the past have been of sufficient severity to warrant a total disability rating;

(ii)  That it must have required extended, continuous, or intermittent hospitalization, or have produced total industrial incapacity for at least one year, or be subject to recurring, severe, frequent, or prolonged exacerbations; and 

(iii)  That it must be the opinion of the rating agency that despite the recent improvement of the physical condition, the Veteran will be unable to effect an adjustment into a substantially gainful occupation.  Due consideration will be given to the frequency and duration of totally incapacitating exacerbations since incurrence of the original disease or injury, and to periods of hospitalization for treatment in determining whether the average person could have reestablished himself or herself in a substantially gainful occupation.

38 C.F.R. § 3.341  Total disability ratings for compensation purposes:

(a)  General  If a total disability rating is based on a disability or combination of disabilities for which the Schedule for Rating Disabilities provides an evaluation of less than 100 percent, it must be determined that the service-connected disabilities are sufficient to produce unemployability without regard to advancing age.

(b)  Incarcerated Veterans  A total rating for compensation purposes based on individual unemployability which would first become effective while a Veteran is incarcerated in a Federal, State or local penal institution for conviction of a felony, shall not be assigned during such period of incarceration.  However, where a rating for individual unemployability exists prior to October 7, 1980, and routine review is required, the case will be reconsidered to determine if continued eligibility for such ratings exists.

(c)  Program for vocational rehabilitation  Each time a Veteran is rated totally disabled on the basis of individual unemployability during the period beginning after January 31, 1985, the Vocational Rehabilitation and Counseling Division will be notified so that an evaluation may be offered to determine whether the achievement of a vocational goal by the Veteran is reasonably feasible.

Remember:  The provisions of 38 C.F.R. 3.341(c) apply to Veterans already rated totally disabled on the basis of individual unemployability.  Please refer to VAOPGCPREC 8-94 regarding Vocational Assessments in Individual Unemployability Claims, which addresses the problems that arise in cases where the Veteran has never filed a claim for, or is not receiving, vocational rehabilitation.

Although the Secretary has the statutory authority to conduct a vocational rehabilitation assessment for purposes of determining the existence of facts to support an individual unemployability rating, the Secretary must, as a prerequisite, promulgate appropriate implementing regulations consistent therewith and with the dictates of due process.  For our purposes, unless the Veteran or the record in some manner indicates that the Veteran has been seen by a vocational rehabilitation counselor, do not attempt to get a vocational assessment.  However, where the Veteran said he or she was seen by a vocational rehabilitation counselor, but the record does not contain such evidence, the Board is on notice of the existence of those records and is obliged to obtain and consider them.  Moore v. Gober, 10 Vet. App. 436, 440 (1997).

38 C.F.R. § 3.343  Continuance of total disability ratings:

(c) Individual employability  In reducing a TDIU rating, 38 C.F.R. § 3.105 (60-day notice requirement) is applicable.  Actual employability must be established by clear and convincing evidence.

38 C.F.R. § 4.19  Age in service-connected claims: 

Age may not be considered as a factor in evaluating service-connected disability; and unemployability, in service-connected claims, associated with advancing age or intercurrent disability, may not be used as a basis for a total disability rating.  Age, as such, is a factor only in evaluations of disability not resulting from service, i.e., for the purposes of pension.

Significant Concepts

Substantially gainful employment

Currently, VA regulations do not define substantially gainful employment.  38 C.F.R. § 4.16(a) does provide that marginal employment is not substantially gainful employment and thus implies that employment that is more than marginal may be considered to be substantially gainful employment.

The VA has defined “substantially gainful employment” in the Adjudication and Procedural Manual as  “employment at which nondisabled individuals earn their livelihood with earnings comparable to the particular occupation in the community where the Veteran resides.”  See M21–1 MR IV.ii.2.F.24.d. (formerly Manual M21-1, Part VI, Section 7.09(7).

“Substantially gainful employment” is a term of art which is utilized frequently in rating and employability determinations, but which has no concrete definition.  The Court declined to adopt a definition of “substantially gainful employment” but did indicate that the definition in the VA Adjudication Manual suggested a living wage.  The Court further stated that the standard appeared to be an objective one but offered little insight as to how it is to be applied.  Ferraro v. Derwinski, 1 Vet. App. 326 (1991).

In Moore (Robert) v. Derwinski, 1 Vet. App. 356 (1991), the Court again cited to the M21-1 definition of substantially gainful employment.  The Court further stated that “[t]he ability to work only a few hours a day or only sporadically is not the ability to engage in substantially gainful employment.”

In Van Hoose v. Brown, 4 Vet. App. 361, 363 (1993), the Court noted, “For a Veteran to prevail on a claim based on unemployability, it is necessary that the record reflect some factor which takes the claimant’s case outside the norm of such Veteran.  . . . The sole fact that a claimant is unemployed or has difficulty obtaining employment is not enough.  A high rating in itself is a recognition that the impairment makes it difficult to obtain and keep employment.  The question is whether the Veteran is capable of performing the physical and mental acts required by employment, not whether the Veteran can find employment.”

In Kaiser v. Brown, 5 Vet. App. 411 (1993), the Court held that the Board can not merely allude to occupational history, attempt in no way to relate this factor to the disabilities of the appellant, and then conclude that some form of employment is available.

In Faust v. West, 13 Vet. App. 342 (2000), the Court stated, “In view of the fact that the Secretary has yet to issue a clear definition of substantially gainful employment, despite the Court’s encouragement to that effect … almost a decade ago [in Moore (Robert) v. Derwinski, 1 Vet. App. 356 (1991)], today we articulate such a definition for the purpose of dealing with the facts of this case.”  In view of 38 C.F.R. § 4.16(a) and of the guidance set forth in the Court’s precedents, and drawing a helpful but not binding or determinative analogy from Social Security Administration (SSA) regulations which define “substantially gainful activity,” see 20 C.F.R. §§ 404.1509, 404.1572(a), the Court held that where the Veteran became employed, as shown by clear and convincing evidence, at a substantially gainful occupation—“i.e., one that provides annual income that exceeds the poverty threshold for one person, irrespective of the number of hours or days that the Veteran actually works and without regard to the Veteran’s earned annual income prior to his having been awarded a 100% rating based on individual unemployability”—such employment constitutes, as a matter of law, a substantially gainful occupation and thus “actual employability” for the purposes of 38 C.F.R. § 3.343(c)(1).

In Roberson v. Principi, 251 F.3rd 1378, 1385 (Fed. Cir. 2001), the Federal Circuit held that the CAVC misconstrued the term “substantially gainful employment” to mean that the Veteran had to prove that he was “100% unemployable.”  The Court concluded that the plain language of the regulation does not require such a showing.  The Court stated that:  [r]equiring a Veteran to prove that he is 100 percent unemployable is different that requiring the Veteran to prove that he cannot maintain substantially gainful employment.  The use of the word “substantially” suggests an intent to impart flexibility into a determination of the Veteran’s overall employability, whereas a requirement that the Veteran prove 100 percent unemployability leaves no flexibility.  While the term “substantially gainful occupation” may not set a clear numerical standard for determining TDIU, it does indicate an amount less than 100 percent.

Marginal employment

Marginal employment shall not be considered substantially gainful employment.  38 C.F.R. § 4.16(a).

For purposes of 38 C.F.R. § 4.16, marginal employment generally shall be deemed to exist when a Veteran's earned annual income does not exceed the amount established by the U.S. Department of Commerce, Bureau of the Census, as the poverty threshold for one person.  Marginal employment may also be held to exist, on a facts found basis (includes but is not limited to employment in a protected environment such as a family business or sheltered workshop), when earned annual income exceeds the poverty threshold.  Consideration shall be given in all claims to the nature of the employment and the reason for termination.  38 C.F.R. § 4.16(a).

The poverty threshold for one person is reported yearly in the Federal Register.  The Veterans Benefits Administration (VBA) also revises M21-1MR, Part IV, Subpart ii, 2.F.32.b.  If income exceeds the poverty threshold, then there is no marginal employment.  See U.S. Department of Commerce, Bureau of the Census, Current Population Survey, 

Poverty Thresholds (last revised Jan. 28, 2005). http://www.census.gov/hhes/poverty/threshld.html 

Additionally, in Moyer v. Derwinski, 2 Vet. App. 289 (1992), the Court found that the definition of marginal employment applied to pension cases was not incompatible with unemployability.  This definition, set out in 38 C.F.R. 4.17(a), gives examples of marginal employment such as a self-employed farmer or other person, while employed in his or her own business, or at odd jobs or while employed at less than half the usual remuneration.  Remember, when the income is higher than the poverty threshold for one person, marginal employment is decided on a facts found basis.

Nonservice-Connected Disabilities

The provisions of 38 C.F.R. 4.16 clearly indicate that total disability ratings for compensation based on the unemployability of the individual relate specifically to unemployability based on service-connected disability/ies.  The degree of nonservice-connected disabilities will be disregarded when making a TDIU determination.  See Blackburn v. Brown, 4 Vet. App. 395, 398 (1993).

Pratt v. Derwinski, 3 Vet. App. 269 (1992): Under 38 C.F.R. 4.16(a), a determination concerning unemployability must be made on the basis of service-connected disabilities alone; nonservice-connected disabilities will be disregarded.  Even if it appears that the Board determined that the appellant’s unemployability was the result of his age and nonservice-connected heart disease, the Board is still required to decide, without regard to the nonservice-connected disabilities or his age, whether the Veteran’s service-connected disabilities are sufficiently incapacitating as to render him unemployable.

Hatlestad v. Brown, 5 Vet. App. 524 (1993) (Hatlestad III):The Court stressed that the need for discussion of the effect, if any, of nonservice-connected disorders on the Veteran’s employability is obviated where the Board determines whether the service-connected disabilities alone would be sufficient to produce unemployability.

Cathell v. Brown, 8 Vet. App. 539 (1996): The Court held that when VA denies a TDIU, VA may not simply state that the denial is based on a nonservice-connected condition rather than a service-connected condition.  A clear explanation requires analysis of the current degree of unemployability attributable to service-connected disabilities as compared to the degree of unemployability to nonservice-connected conditions.

Inextricably Intertwined Claims

Typically, a claim for TDIU is considered inextricably intertwined with any increased evaluation claims that are also in appellate status.  As such, if any increased evaluation claim should be handled by the Appeals team for further development and adjudication, the TDIU claim must be held in abeyance unless it could be granted.  See Harris v. Derwinski, 1 Vet. App. 180 (1991).  See also Colayong v. West, 12 Vet. App. 524, 537 (1999) (in which the Court summarized its holdings regarding whether TDIU and IR claims – including those involving extraschedular consideration- are inextricably intertwined and held that they were not necessarily inextricably intertwined).

Enclosure
See Fast Letter 13-13.
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