Continuous Cohabitation
Instructor Lesson Plan

Time Required: 1 Hour
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	Lesson Description

	The information below provides the instructor with an overview of the lesson and the materials that are required to effectively present this instruction.

	TMS #
	61845

	Prerequisites
	Prior to this lesson, the Veteran Service Representatives (VSRs) should have 24 months of VSR experience. Trainees should also have completed the lesson on Dependency.  It is recommended that the trainee should have completed the Administrative Decisions lesson.

	target audience
	The target audience for Continuous Cohabitation is VSRs, Intermediate or Journey Level.

Although this lesson is targeted to teach the VSR, Intermediate or Journey Level, it may be taught to other VA personnel as mandatory or refresher type training.

	Time Required
	1 hour (50 minutes lecture, 10 minutes review exercise)

	Materials/
TRAINING AIDS
	Lesson materials:

· Continuous Cohabitation PowerPoint Presentation

· Continuous Cohabitation Trainee Handouts

	Training Area/Tools 
	The following are required to ensure the trainees are able to meet the lesson objectives: 

· Classroom or private area suitable for participatory discussions

· Seating, writing materials, and writing surfaces for trainee note taking and participation 

· Handouts, which include a practical exercise

· Large writing surface (easel pad, chalkboard, dry erase board, overhead projector, etc.) with appropriate writing materials

· Computer with PowerPoint software to present the lesson material

Trainees require access to the following tools: 

· VA TMS to complete the assessment


	Pre-Planning 


	· Become familiar with all training materials by reading the Instructor Lesson Plan while simultaneously reviewing the corresponding PowerPoint slides. This will provide you the opportunity to see the connection between the Lesson Plan and the slides, which will allow for a more structured presentation during the training session. 

· Become familiar with the content of the trainee handouts and their association to the Lesson Plan. 

· Practice is the best guarantee of providing a quality presentation. At a minimum, do a complete walkthrough of the presentation to practice coordination between this Lesson Plan, the trainee handouts, and the PowerPoint slides and ensure your timing is on track with the length of the lesson. 

· Ensure that there are copies of all handouts before the training session.

· When required, reserve the training room.

· Arrange for equipment such as flip charts, an overhead projector, and any other equipment (as needed).

· Talk to people in your office who are most familiar with this topic to collect experiences that you can include as examples in the lesson. 

· This lesson plan belongs to you. Feel free to highlight headings, key phrases, or other information to help the instruction flow smoothly. Feel free to add any notes or information that you need in the margins. 

	Training Day 


	· Arrive as early as possible to ensure access to the facility and computers. 

· Become familiar with the location of restrooms and other facilities that the trainees will require. 

· Test the computer and projector to ensure they are working properly. 

· Before class begins, open the PowerPoint presentation to the first slide. This will help to ensure the presentation is functioning properly. 

· Make sure that a whiteboard or flip chart and the associated markers are available.

· Provide a sign in sheet and at the conclusion of the session, ensure that all trainees sign in. 


	Introduction to Continuous Cohabitation

	INSTRUCTOR INTRODUCTION
	Complete the following:

· Introduce yourself

· Orient learners to the facilities

· Ensure that all learners have the required handouts

	time required
	1 hour (45 minutes lecture, 15 minutes review exercise)

	Purpose of Lesson

Explain the following:

	This lesson is intended to assist VSRs with their understanding of claims that present an issue of continuous cohabitation.   This lesson will contain discussions and exercises that will allow you to gain a better understanding of: 
· Understand why VA makes continuous cohabitation decisions

· Identify when continuous cohabitation is at issue

· Determine when to initiate development and identify evidence needed

· Discuss the effects of misconduct by either spouse in the creation of a separation

· Assess evidence and write continuous cohabitation administrative decisions if necessary

	Lesson Objectives

Discuss the following:
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 Handout 2
	In order to accomplish the purpose of this lesson, the VSR will be required to accomplish the following lesson objectives.

The VSR will be able to:  

· Understand why VA makes continuous cohabitation decisions

· Identify when continuous cohabitation is at issue

· Determine when to initiate development and identify evidence needed

· Discuss the effects of misconduct by either spouse in the creation of a separation

· Assess evidence and write continuous cohabitation administrative decisions if necessary

	Explain the following:
	Each learning objective is covered in the associated topic. At the conclusion of the lesson, the learning objectives will be reviewed. 

	Motivation
	Tell the trainees that the way we approach our decision-making responsibilities reflects our level of commitment, admiration, and respect for those who served us so well in times of war, conflict, and peace.

	STAR Error code(s)
	The Systematic Technical Accuracy Review (STAR) Program reviews cases and considers them either “accurate” or “in error” for the purpose of measuring technical accuracy.  

Common errors will include whether 

· the issue of continuous cohabitation was addressed 

· all necessary development was completed

· the final determination listed and discussed pertinent evidence, the basis of the determination was explained, and required signatures acquired

· the notification of the determination was correct, sent, and included all necessary information and the appellate rights.   

The STAR code errors are as follows:  

A2, B2, C1, E1, E2, FI, F2, F3, F4, and G1 

	References
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 Handout 3
	Explain where these references are located in the workplace.
· 38 Code of Federal Regulations (CFR) 3.1(j), Marriage Defined
· 38 CFR 3.50 – 3.60, especially 3.55, Continuous Cohabitation

· M21-1, Part III, Subpart iii, Chapter 5, Section E, 6, Continuous Cohabitation 

· M21-1, Part III, Subpart iii, Chapter 5, Section B, Topic 1, Requirements for Establishing Marital Relationship

· M21-1, Part III, Subpart v, Chapter 1, Section A, Administrative Decisions 

· Gregory v. Brown, 5 Vet. App. 108, (1993)

· Alpough v. Nicholson, June 18, 2007, No. 2006-7304
· Obergefell v. Hodges, 576 U.S. ____ (2015)

	
	


	Topic 1: Why Do We Have to Make a Decision that the Parties Cohabitated Continuously

	OBJECTIVES/
Teaching Points
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Handout 4
References
	Topic objectives:

· Explain why VA makes continuous Cohabitation decisions.
The following topic teaching points support the topic objectives: 

· A claimant's entitlement to survivor's benefits such as DIC and death pension is contingent on establishing the relationship (e.g., spouse, child, parent) to the deceased Veteran.
· 38 CFR 3.50 – 3.55

	Criteria for Surviving Spouse
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	To establish the claimant as the surviving spouse for VA purposes, the following must apply:
1. The marriage must meet the requirements of 38 CFR 3.1(j) 

2. The claimant was the lawful spouse of the Veteran’s at the time of the Veteran’s death (38 CFR 3.50(b))

3. The claimant and veteran lived together continuously from the date of the marriage to the date of the Veteran’s death except where there was a separation which was due to the misconduct of, or procured by, the veteran without the fault of the spouse (38 CFR 3.53); AND
4. The claimant has not remarried or lived with another person and held him/herself out openly to the public to be the spouse of such other person (38 CFR 3.50(b)(2)).

If evidence suggests that the criteria for element 3 may not have been satisfied, VA has an obligation to make a determination.
NOTE:  Although 38 CFR 3.50(b) provides that a surviving spouse be a person of the opposite sex whose marriage meets the requirements of 38 CFR 3.1(j), per VBA Letter 20-15-16, Administration of Same-Sex Spousal Benefits, in accordance with the U.S. Supreme Court decision in Obergefell v. Hodges, the marriage does not have to be between persons of the opposite sex.




	Topic 2: Elements of Continuous Cohabitation

	OBJECTIVES/
Teaching Points

References

Slides 10
	Topic objectives:

· Be able to identify whether all elements indicated in 38 CFR 3.53(a) are satisfied to declare continuous cohabitation.

· 38 CFR 3.53(a)

· Gregory v. Brown, 5 Vet. App. 108 (1993)

Have the students locate 38 CFR 3.53(a) and read it to themselves. Tell them that there are three separate points they need to pull out of that paragraph. Give them a few minutes to read the citation and determine the three points before soliciting answers. 



	Slide 11


Handout 5
	Continuous cohabitation is found even though the pair was separated provided the evidence shows that any separation was:

· due to the misconduct of, or procured by, the Veteran AND

· the surviving spouse was without fault in the separation

Note:  Temporary separations, which ordinarily occur, will not break the continuity of the cohabitation.

The regulation specifies that the fault for the separation must rest with the Veteran.  Even if the surviving spouse initiated the separation and did not attempt to reconcile with the Veteran, as long as the spouse is not materially at fault in the separation, the continuous cohabitation requirement is met.  For example, if the Veteran was physically abusive and this caused the surviving spouse to leave, the surviving spouse would not be at fault for the separation.  

Fault is based on the events that happened at the time and place when the separation occurred.  They are not based on later conduct, especially the subsequent conduct of the surviving spouse.  This is an important distinction, because you may find in long-term separations that the spouse lived with another person.  There is a temptation to use this to rule out continuous cohabitation.  However, in Gregory v. Brown the Court has held that the reason for the separation is the critical issue and how the spouse conducts him/herself later on does not affect the decision.  

Although continuous cohabitation may be established, if the relationship continues past the death of the Veteran, the issue of “holding out publicly as the spouse of another person” may be a problem under 38 CFR 3.50(b)(2).

The regulation also allows for temporary separations that “ordinarily occur.”  The Veteran and claimant may have lived apart for medical, business, or other reasons not involving marital discord.  One of the most common separations occurs when one of the spouses is ill and becomes a patient in a hospital or nursing home.

It is also important to note that separations that occurred during the course of the marriage, regardless of fault, are irrelevant if the parties are no longer separated at the time of the Veteran's death.

NOTE:  The Federal Circuit stated that a separation by mutual consent would constitute desertion if resulting from misconduct or communication of a definite intent to end the marriage by the surviving spouse; thus, breaking the continuity of cohabitation and precluding surviving spouse recognition.  Alpough v. Nicholson, June 18, 2007, No. 2006-7304

Remember, if there is no contradictory evidence of record; accept the claimant's statement as to the reasons for the separation without further development.




	Topic 3: Development

	OBJECTIVES/
Teaching Points

References

When to Initiate Development


Slide 13


Handout 6
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Handout 7
	Topic objectives:

· Identify when Continuous Cohabitation is at issue

· Be able to identify the information needed from the surviving spouse and witnesses.

M21-1, Part III, Subpart iii, Chapter 5, Section E, Topic 6
Initiate development for the issue of continuous cohabitation if there is an indication, either from the claimant’s statement or other evidence of record, that the Veteran and the claimant were not living together immediately prior to the Veteran’s death.  

For example, if on VA Form 21-534EZ, Application for DIC, Death Pension and/or Accrued Benefits, the surviving spouse answers “no” to question number 25, “Did you live continuously with the Veteran from the date of marriage to the date of his/her death,” you may need to develop for continuous cohabitation, depending on additional information provided by the surviving spouse.

If there is no contradictory evidence of record, accept the claimant's statement as to the reasons for the separation without further development.

Using a locally-generated letter via Modern Awards Processing-Development (MAP-D), ask the claimant to submit a statement on VA Form 21-4138, Statement in Support of Claim, and statements from two persons showing:

· the date, place, and a full explanation of each separation 

· whether or not there was a written agreement or court order of separation (if so, a copy should be submitted), and 

· whether the claimant or the Veteran ever applied for divorce or annulment (if so, a copy of the decree should be submitted). 



	  Slide 15

	Also request relatives of the Veteran to furnish statements concerning their understanding of the circumstances surrounding the separation if their names and current addresses are of record.  




	Topic 4: Making a Decision

	OBJECTIVES/
Teaching Points


References

Findings of Fact
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Handout 8

Decision Making


	Topic objectives:

· Be able to determine when an administrative decision is necessary
· Be able to author a continuous cohabitation administrative decision

· M21-1, Part III, Subpart iii, Chapter 5, Section E, Topic 6
· M21-1, Part III, Subpart iii, Chapter 1, Section A

· 38 CFR 3.53(b)
38 CFR 3.53(b) provides three guidelines regarding the finding of facts in a continuous cohabitation case.

(1)  The description of what evidence we will accept.

The statement of the surviving spouse as to the reason for the separation will be accepted in the absence of contradictory information.

(2)  A second explanation of separation and spousal fault.

If the evidence establishes that the separation was by mutual consent and that the parties lived apart for purposes of convenience, health, business, or any other reason which did not show intent on the part of the surviving spouse to desert the veteran, the continuity of the cohabitation will not be considered as having been broken.
(3)  The difference between federal and state laws.

State laws will not control in determining questions of desertion; however, due weight will be given to findings of fact in court decisions made during the life of the veteran on issues subsequently involved in the application of this section.

Once a response to our development letter is received, or after 30 days elapses, whichever is earlier, review the evidence to determine if an administrative decision is necessary. 
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	Inform trainees that it is not uncommon to have issues of continuous cohabitation arise simultaneously with issues of deemed valid marriage, especially if there is a contested claim. In these circumstances, it is permissible to address all issues in one administrative decision, even if the Veteran and surviving spouse were found to have continuously cohabitated. 

	Regional Office Specific Topics
	At this time add any information pertaining to:

· Station quality issues with this lesson

· Additional State specific programs/guidance on this lesson


	Practical Exercise

	Time Required
	10 Minutes

	EXERCISE
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Handout 10


	Allow 10 minutes to complete the review exercises – 5 minutes for trainees to review and 5 minutes to discuss as a class. Have trainees read page 10 and take notes making sure to include a record of events by date. Then discuss page 11 and 12 and review the sample decision on pages 13 and 14.

Ask if there are any questions about the information presented in the exercise, and then proceed to the Review. 


	Lesson Review, Assessment, and Wrap-up

	Introduction

Discuss the following:
	The Continuous Cohabitation lesson is complete. 

Review each lesson objective and ask the trainees for any questions or comments.

	Time Required
	5 minutes 

	Lesson Objectives
	You have completed the Continuous Cohabitation lesson. 

The trainee should be able to:  

· Understand why VA makes continuous cohabitation decisions

· Identify when continuous cohabitation is at issue

· Determine when to initiate development and identify evidence needed

· Discuss the effects of misconduct by either spouse in the creation of a separation

· Assess evidence and write continuous cohabitation administrative decisions if necessary

	Assessment 


	Remind the trainees to complete the on-line assessment in TMS to receive credit for completion of the course.

The assessment will allow the participants to demonstrate their understanding of the information presented in this lesson.
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