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Objectives

· Understand why VA makes continuous cohabitation decisions
· Define relationship for VA purposes
· Identify when continuous cohabitation is at issue

· Determine when to initiate development and identify evidence needed

· Discuss the effects of misconduct by either spouse in the creation of a separation

· Assess evidence and write continuous cohabitation administrative decisions if necessary
References

· 38 Code of Federal Regulations (CFR) 3.1(j), Marriage Defined
· 38 CFR 3.50 – 3.55, especially 3.53, Continuous Cohabitation
· M21-1, Part III, Subpart iii, Chapter 5, Section E,  6, Continuous Cohabitation 
· M21-1, Part III, Subpart iii, Chapter 5, Section B,  1, Requirements for Establishing Marital Relationship
· M21-1, Part III, Subpart v, Chapter 1, Section A, Administrative Decisions 
· Gregory v. Brown, 5 Vet. App. 108, (1993)
· Alpough v. Nicholson, June 18, 2007, No. 2006-7304
· Vecina v. Brown, 6 Vet App 519 (1994) (CAVC No. 92-678) 
· Obergefell v. Hodges, 576 U.S. ____ (2015)
Why Do We Have to Make a Decision
A claimant's entitlement to survivor's benefits such as Dependency and Indemnity Compensation (DIC) and death pension is contingent on _________________________ (e.g., spouse, child, or parent) to the deceased Veteran.

To establish the claimant as the surviving spouse for VA purposes, the following must apply:

1. The marriage must meet the requirements of 38 CFR 3.1(j) 
2. The claimant was the lawful spouse of the Veteran’s at the time of the Veteran’s death (38 CFR 3.50(b))

3. The claimant and veteran lived together continuously from the date of the marriage to the date of the Veteran’s death except where there was a separation which was due to the misconduct of, or procured by, the veteran without the fault of the spouse (38 CFR 3.53(a)); AND

4. The claimant has not remarried or lived with another person and held him/herself out openly to the public to be the spouse of such other person (38 CFR 3.50(b)(2)).

If evidence suggests that the criteria for element 3 may not have been satisfied, VA has an obligation to make a determination.

NOTE:  Although 38 CFR 3.50(b) provides that a surviving spouse be a person of the opposite sex whose marriage meets the requirements of 38 CFR 3.1(j), per VBA Letter 20-15-16, Administration of Same-Sex Spousal Benefits, in accordance with the U.S. Supreme Court decision in Obergefell v. Hodges, the marriage does not have to be between persons of the opposite sex.

Elements of Continuous Cohabitation

38 CFR 3.53(a) provides that continuous cohabitation will be met even though the Veteran and spouse were separated at the date of death of the veteran as long as the evidence shows that any separation was due: 

to the __________________, or procured by, the Veteran, AND

the surviving spouse was ____________  fault in the separation.
NoteTemporary separations that ordinarily occur will not break the continuity of the cohabitation.

The regulation specifies that the fault for the separation must rest with the Veteran.  Even if the surviving spouse initiated the separation and did not attempt to reconcile with the Veteran, as long as the spouse is not materially at fault in the separation, the continuous cohabitation requirement is met.  For example, if the Veteran was physically abusive and this caused the surviving spouse to leave, the surviving spouse would not be at fault for the separation.  

Fault is based on the events that happened at the time and place when the separation occurred.  They are not based on later conduct, especially the subsequent conduct of the surviving spouse.  This is an important distinction, because you may find in long-term separations that the spouse lived with another person.  There is a temptation to use this to rule out continuous cohabitation.  However, in Gregory v. Brown the Court has held that the reason for the separation is the critical issue and how the spouse conducts him/herself later on does not affect the decision.  

Although continuous cohabitation may be established, if the relationship continues past the death of the Veteran, the issue of “holding out publicly as the spouse of another person” may be a problem under 38 CFR 3.50(b)(2).

The regulation also allows for temporary separations that “ordinarily occur.”  The Veteran and claimant may have lived apart for medical, business, or other reasons not involving marital discord.  One of the most common separations occurs when one of the spouses is ill and becomes a patient in a hospital or nursing home.

It is also important to note that separations that occurred during the course of the marriage, regardless of fault, are irrelevant if the parties are no longer separated at the time of the Veteran's death.

NOTE:  The Federal Circuit stated that a separation by mutual consent would constitute desertion if resulting from misconduct or communication of a definite intent to end the marriage by the surviving spouse; thus, breaking the continuity of cohabitation and precluding surviving spouse recognition.  Alpough v. Nicholson, June 18, 2007, No. 2006-7304
Remember, if there is no contradictory evidence of record; accept the claimant's statement as to the reasons for the separation without further development.

When to Initiate Development
Initiate development for the issue of continuous cohabitation if there is an indication, either from the claimant’s statement or other evidence of record, that the Veteran and the claimant were not living together immediately prior to the Veteran’s death.  
For example, if on VA Form 21-534EZ, Application for DIC, Death Pension and/or Accrued Benefits, the surviving spouse answers “no” to question number 25, “Did you live continuously with the Veteran from the date of marriage to the date of his/her death,” you may need to develop for continuous cohabitation, depending on additional information provided by the surviving spouse.

[image: image1.png]25 DID YOU LIVE CONTINUOUSLY WITH THE VETERAN FROM THE DATE
OF MARRIAGE TO THE DATE OF HIS/HER DEATH?

YES [X] NO (if "No," complete tem 26)

26. WHAT WAS THE CAUSE OF SEPARATION? GIVE THE REASON, DATE(S) AND
DURATION OF THE SEPARATION (IF THE SEPARATION WAS BY COURT ORDER,
ATTACH A COPY OF THE ORDER)

Veteran did not come home one day





Note: If there is no contradictory evidence of record, accept the claimant's statement as to the reasons for the separation ______________ further development.

It is important to remember that we need to stay impartial and remove personal views on what a relationship is from the decision-making process and apply only the VA laws and regulations.

Development to Claimant
Using a locally-generated letter via Modern Awards Processing-Development (MAP-D), ask the claimant to submit a statement on VA Form 21-4138, Statement of Support of Claim, and statements from _____ persons showing:

· the date, place, and a ________________ of each separation 

· whether or not there was a written agreement or court order of separation (if so, a copy should be submitted), AND 

· whether the claimant or the Veteran ever applied for divorce or annulment (if so, a certified copy of the decree should be submitted). 
The development will look similar to the sample below:


[image: image2]
Also, request relatives of the Veteran to furnish statements concerning their understanding of the circumstances surrounding the separation if their names and current addresses are of record.  
Findings of Fact

38 CFR __________ provides three guidelines regarding the finding of facts in a continuous cohabitation case.

(1)  The description of what evidence we will accept.

The statement of the surviving spouse as to the reason for the separation will be accepted in the absence of contradictory information.

(2)  A second explanation of separation and spousal fault.

If the evidence establishes that the separation was by mutual consent and that the parties lived apart for purposes of convenience, health, business, or any other reason which did not show intent on the part of the surviving spouse to desert the veteran, the continuity of the cohabitation will not be considered as having been broken.
(3)  The difference between federal and state laws.

State laws will not control in determining questions of desertion; however, due weight will be given to findings of fact in court decisions made during the life of the veteran on issues subsequently involved in the application of this section.

Decision Making
Once a response is received, or after 30 days elapse, whichever is earlier, review the evidence to determine if an administrative decision is necessary.

	If…
	Then…

	continuous cohabitation has been established
	do not prepare an administrative decision.

	continuous cohabitation has not been established
	prepare a two-signature administrative decision using the format in M21-1MR, Part III, Subpart v, 1.A.2.

	a lack of continuous cohabitation has definitely been established, and there is a question of the validity of the marriage
	do not prepare an administrative decision.  Deny the claim without resolving the question of the legality of the marriage, and include the following statement in the denial letter: “a determination has not been made as to whether you may be recognized as the legal surviving spouse of the veteran.”


It is not uncommon to have issues of continuous cohabitation arise simultaneously with issues of deemed valid marriage, especially if there is a contested claim.  In these circumstances, it is permissible to address all issues in one administrative decision, even if the Veteran and surviving spouse were found to have continuously cohabitated.

NOTE:  An administrative decision is only needed for ____________ decisions, not favorable ones.  
Review Exercise

Using 38 CFR as reference, the provided scenario and excerpts from the claims folder, answer the questions and fill in the missing information in the “Evaluation of Facts” table and the “Issue(s) & References” table. Once you have completed the tables fill in any missing information in the “Sample Decision.”

We Never Meant to Separate

1.
Atticus Finch, the Veteran, died on October 12, 2013.  Harper Finch applied for benefits as the surviving spouse on October 20, 2014.  She stated that Atticus had left in 2008, but that they only lived apart for a few years and by 2010 it was their intention to get back together.  

2.
A VA Form 21-4138, Statement in Support of Claim, signed by Scout Finch, daughter of the Veteran and claimant was received on March 18, 2015.  She indicated that the Veteran moved out of the house in 2008 and began living in Maycomb, AL.  She stated that her father left “to have peace and quiet” while recovering from heart surgery.

3.
A VA Form 21-4138, Statement in Support of Claim, signed by Jem Finch, son of the Veteran and claimant was received on March 24, 2015.  He stated that when his father moved out in 2008, he told him that Harper was drinking excessively, yelling at him all the time, and he suspected she was seeing another man.  

4.
Excerpts from the claims folder:

Death Certificate

Atticus Finch died from heart failure on 10-12-13.  The informant was listed as Terry Finch, wife.  Terry’s mailing address was also listed as the same as the Veteran’s.   

Petition for Dissolution of Marriage

The Veteran filed a petition for the dissolution of marriage for his marriage to Harper on July 9, 2008.  Statements made and evidence submitted along with this petition show the Veteran intended to divorce Harper.  There is no evidence in the file to show that the divorce was ever finalized.  

Marriage Certificate

Atticus Finch married Terry Harris on October 3, 2009.  A copy of the divorce decree for Terry’s prior marriage to Dill Harris was included.  Atticus Finch’s marital status was listed on the certificate as “divorced” with a date of “July 9, 2008”.  

Evaluation of the Facts

Below is a chronological extrapolation of the facts based on the scenario of the case study for Harold Norman.  Remarks show the importance given a fact, i.e., evaluation of that fact, and/or other relevant comment or material.

	Dates
	Facts
	Remarks

	10-31-75
	Atticus Finch marries Harper
	Of record in file.

	subsequent
	Two children are born to Atticus and Harper.
	Of record in file.

	2008
	Evidence that indicates separation
____________________________________________________________________________________________________________________________________________________
	Indication that the separation might have been the fault of the surviving spouse. 

	07-09-08
	Atticus files a petition for divorce from Harper.
	Indication that the Veteran no longer wanted to be married to Harper.

	10-03-09
	Atticus marries Terry.
	Indication that the Veteran no longer considered Harper his wife.

	10-12-13
	Atticus dies.
	

	
	Death certificate states Atticus is married and Terry, his wife, was the informant.
	

	10-20-14
	Harper applies as surviving spouse.
	


Issue(s) & References

In order to reach a decision, the issues involved in that decision need to be determined.  Once the issues are known, references can then be found that apply in those areas.  This process sets the limits of the decision to be made.

	Key Ideas

	38 CFR 3.53(a) 

“The requirement that there must be continuous cohabitation from the date of marriage to the date of death of the veteran” –Is the major question at issue? Yes/No 

“will be considered as having been met when the evidence shows that any separation was due to the misconduct of, or procured by, the veteran”—In this case it doesn’t appear the Veteran caused the separation based on the son’s statement. 

“without the fault of the surviving spouse”—Does the son’s statement show the surviving spouse was at fault? Yes/No.

 “Temporary separations” –Since separation was permanent this is not at issue.

	38 CFR 3.53(b)

“The statement of the surviving spouse as to the reason for the separation will be accepted in the absence of contradictory information.”—In this case the spouse provided no reason for the separation.
“If the evidence establishes that the separation was by mutual consent…” –In this case, it does not appear to be mutual consent.

“State laws will not control in determining questions of desertion; however, due weight will be given to findings of fact in court decisions made during the life of the veteran on issues subsequently involved in the application of this section.”—This could apply if a court decision was of record.


Sample Decision

US DEPARTMENT OF VETERANS AFFAIRS



XC xx xxx xxx

LOCAL REGIONAL OFFICE





Finch, Atticus
1234 VETERAN WAY

VETERANS, MD 20000

ADMINISTRATIVE DECISION

ISSUE:
______________________________
EVIDENCE: 

· VA Form 21-534EZ, Application for DIC, Death Pension and/or Accrued Benefits, received from Harper Lee on October 20, 2014
· Letter to the claimant requesting additional information sent on January 25, 2015
· VA Form 21-4138, Statement in Support of Claim, signed by Scout Finch, received March 18, 2015
· VA Form 21-4138, Statement in Support of Claim, signed by Jem Finch, received March 24, 2015
· Copy of final dissolution of marriage for Terry Harris and Dill Harris
· Copy of marriage certificate for claimant and Veteran

· Copy of petition for dissolution of marriage for claimant and Veteran

· Copy of marriage certificate for Veteran and Terry
· Copy of Veteran’s death certificate

DECISION:
The requirement of continuous cohabitation in the marriage of the Veteran and Harper Finch is not satisfied in this case.

REASONS AND BASES:
As stated in 38 CFR __________ the requirement that there must be continuous cohabitation from the date of marriage to the date of death of the Veteran will be considered as having been met when the evidence shows that any separation was due to the misconduct of, or procured by, the Veteran without the fault of the surviving spouse. Temporary separations that ordinarily occur, including those caused for the time being through fault of either party, will not break the continuity of the cohabitation. 

As stated in 38 CFR __________, the statement of the surviving spouse as to the reason for the separation will be accepted in the absence of contradictory information. If the evidence establishes that the separation was by mutual consent and that the parties lived apart for purposes of convenience, health, business, or any other reason that did not show intent on the part of the surviving spouse to desert the Veteran, the continuity of the cohabitation will not be considered as having been broken. State laws will not control in determining questions of desertion; however, due weight will be given to findings of fact in court decisions made during the life of the Veteran on issues subsequently involved in the application of this section. 

Statements from the claimant indicate that she and the Veteran lived together continuously until 2008 and that it was their intention to get back together, however no evidence is provided to show that they lived together again after 2008.  A statement from Scout Finch, daughter of the claimant and Veteran, indicates that the ____________ moved out of the house in 2008.  She states that her father moved out of the house “to have peace and quiet” while recovering from heart surgery.  A statement from Jem Finch, son of the claimant and Veteran, indicate that the Veteran moved out in 2008.  According to the son, the Veteran indicated the separation was because Harper was drinking excessively, yelling at the Veteran all the time, and that the Veteran suspected Harper was seeing another man.   

The Veteran filed a petition for the dissolution of marriage for his marriage to Harper on July 9, 2008.  The statements made and evidence submitted shows that the Veteran intended to divorce Harper in 2008.  From that time on it does not appear he lived with Harper and she did not know his whereabouts until his passing.  Though no evidence exists to show that the Veteran’s divorce to Harper was ever finalized, evidence does suggest that the Veteran considered himself no longer married to ___________, as he entered into a marriage with _______________.    

The Veteran’s death certificate shows __________________ as the informant and the Veteran’s wife.  The death certificate also shows Terry’s mailing address listed the same as the Veteran’s.  

There is no evidence contrary to the the son’s statement which indicates that the separation procured by the Veteran was not without fault to Harper’s actions.  With no evidence that suggests that claimant was not at fault for any separation between her and the Veteran.   Therefore, the requirements for continuous cohabitation are satisfied/not satisfied under 38 CFR 3.53 and Harper Finch is entitled/not entitled to survivor benefits as a surviving spouse.  

SUBMITTED BY: _____________________________
DATE:__________________

APPROVED BY: ______________________________
DATE: _________________

Please note:  You have the authority to determine continuous cohabitation or not.  Although this example does not establish continuous cohabitation, the evidence could be viewed favorable for the claimant (Harper) and continuous cohabitation could have been satisfied.  For instance, because there is no evidence to corroborate the son’s statement and it was the Veteran who procured the separation, there can be no fault by the claimant that can be found to have resulted in the separation.  Thus, continuous cohabitation is satisfied.    
What Do We Still Need From You?





We need additional evidence from you.  Please put your VA file number on the first page of every document you send us.


You and the veteran did not live together continuously from the date of your marriage until the date of the veteran's death.  Therefore, we need statements from you and two other persons, with the following: 


All dates and places where you and the veteran lived during any period of separation prior to the veteran's death.  Include a statement explaining why each separation occurred.  If there was a written agreement or court order of separation, please send us a copy.


A statement of whether or not you and the veteran intended to again live together,


Any attempts you or the veteran made to resolve or settle your problems, and


The amounts and dates of the veteran's contribution to your support during each separation.


Did you or the veteran ever apply for divorce or annulment?  If so, give the date and results of the court action and furnish a copy of the divorce decree, if any.





We have enclosed a "38 U.S.C. §5103 Notice Response." We encourage you to return this document, as it may expedite a decision on your claim.








November 2015   
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