Deemed Valid Marriage
Instructor Lesson Plan

Time Required: 3 Hours
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	Lesson Description

	The information below provides the instructor with an overview of the lesson and the materials that are required to effectively present this instruction.

	TMS #
	61842

	Prerequisites
	Prior to this lesson, the Veteran Service Representatives (VSRs) should have 24 months of VSR experience. Trainees should also have completed the lesson on Dependency.  It is recommended that the trainee should have completed the following lessons:

· Administrative Decisions

· Continuous Cohabitation 

· Contested Claims

	target audience
	The target audience for Deemed Valid Marriage is VSRs, Intermediate or Journey Level.

Although this lesson is targeted to teach the VSR, Intermediate or Journey Level, it may be taught to other VA personnel as mandatory or refresher type training.

	Time Required
	3 hours 

	Materials/
TRAINING AIDS
	Lesson materials:

· Deemed Valid Marriage PowerPoint Presentation

· Deemed Valid Marriage Trainee Handouts

	Training Area/Tools 
	The following are required to ensure the trainees are able to meet the lesson objectives: 

· Classroom or private area suitable for participatory discussions

· Seating, writing materials, and writing surfaces for trainee note taking and participation 

· Handouts, which include a practical exercise

· Large writing surface (easel pad, chalkboard, dry erase board, overhead projector, etc.) with appropriate writing materials

· Computer with PowerPoint software to present the lesson material

Trainees require access to the following tools: 

· VA TMS to complete the assessment

	Pre-Planning 


	· Become familiar with all training materials by reading the Instructor Lesson Plan while simultaneously reviewing the corresponding PowerPoint slides. This will provide you the opportunity to see the connection between the Lesson Plan and the slides, which will allow for a more structured presentation during the training session. 

· Become familiar with the content of the trainee handouts and their association to the Lesson Plan. 

· Practice is the best guarantee of providing a quality presentation. At a minimum, do a complete walkthrough of the presentation to practice coordination between this Lesson Plan, the trainee handouts, and the PowerPoint slides and ensure your timing is on track with the length of the lesson. 

· Ensure that there are copies of all handouts before the training session.

· When required, reserve the training room.

· Arrange for equipment such as flip charts, an overhead projector, and any other equipment (as needed).

· Talk to people in your office who are most familiar with this topic to collect experiences that you can include as examples in the lesson. 

· This lesson plan belongs to you. Feel free to highlight headings, key phrases, or other information to help the instruction flow smoothly. Feel free to add any notes or information that you need in the margins. 

	Training Day 


	· Arrive as early as possible to ensure access to the facility and computers. 

· Become familiar with the location of restrooms and other facilities that the trainees will require. 

· Test the computer and projector to ensure they are working properly. 

· Before class begins, open the PowerPoint presentation to the first slide. This will help to ensure the presentation is functioning properly. 

· Make sure that a whiteboard or flip chart and the associated markers are available.

· Provide a sign in sheet and at the conclusion of the session, ensure that all trainees sign in. 


	Introduction to Deemed Valid Marriage 

	INSTRUCTOR INTRODUCTION
	Complete the following:

· Introduce yourself

· Orient learners to the facilities

· Ensure that all learners have the required handouts

	time required
	5 minutes 

	Purpose of Lesson

Explain the following:

	This lesson is intended to provide VSRs with a better understanding of marriage relationships for VA purposes in order to determine requirements for a deemed valid marriage administrative decision.    This lesson will contain discussions and exercises that will allow you to gain a better understanding of: 
· Deemed valid marriage overview
· Legal impediments
· Deemed valid marriage administrative decision 

	Lesson Objectives

Discuss the following:
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 Handout  2
	In order to accomplish the purpose of this lesson, the VSR will be required to accomplish the following lesson objectives.

The VSR will be able to:  

· Define deemed valid marriage and legal impediment
· Identify when a marriage needs to be deemed valid

· Distinguish the characteristics that constitute the concept of a deemed valid marriage 

· Understand how legal impediments effect whether a marriage is deemed valid or not
· Develop for a deemed valid marriage 
· Prepare a final administrative decision for a deemed valid marriage issue

	Explain the following:
	Each learning objective is covered in the associated topic. At the conclusion of the lesson, the learning objectives will be reviewed. 

	Motivation
	The widow of a Veteran claimed benefits after his death based on the following:

· Non-service-connected pension, single with no dependents, and never claimed his spouse or reported her income

· Evidence indicated claimant lived with the Veteran as husband and wife for 2 years, 3 months; no children had been born

· He was a Vietnam era Veteran rated P&T due to type II diabetes

· State of residence did not recognize common law marriage
The VSR wrote the widow in as a deemed valid marriage, which was questioned because common law marriages were not accepted in her state. The VSR cited VAOPGCPREC 58-91. A claims file history revealed:

· Veteran applied for disability (diabetes), was disapproved for service connection, but granted non-service-connected pension. 

· Since initial award presumptive service connection was granted to diabetes under Agent Orange, there should have been a review when the law changed in 2000. 

· VAMC treatment records indicated Veteran was hospitalized more than four times in a year since change of law (diabetes). 

The claimant was awarded DIC due to service-connected death as a direct result of the VSR’s diligence in reviewing all of the evidence and understanding what constitutes a deemed valid marriage for claim purposes.



	STAR Error code(s)
	The Systematic Technical Accuracy Review (STAR) Program reviews cases and considers them either “accurate” or “in error” for the purpose of measuring technical accuracy.  

Common errors will include whether 

· the issue of deemed valid marriage was addressed 

· all necessary development was completed

· the final determination listed and discussed pertinent evidence, the basis of the determination was explained, and required signatures acquired

· the notification of the determination was correct, sent, and included all necessary information and the appellate rights.   

The STAR code errors are as follows:

A2, B2, C1, E1, E2, F1, F2, F3, F4, and G1

	References
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 Handout 3
	Explain where these references are located in the workplace.
· 38 CFR 3.1(j) Definitions, Marriage
· 38 CFR 3.52 Marriages deemed valid
· 38 CFR 3.205(c) Marriages deemed valid
· M21-1 Part III, Subpart iii, Chapter 5, E,  7-10, Legal Impediments
· 
M21-1 Part III, Subpart iii, Chapter 5,  B,  1, Requirements for Establishing Marital Relationship


	Topic 1: Deemed Valid Marriage

	Introduction
	This topic will provide the trainees with basic information regarding the components and criteria that constitute a deemed valid marriage.

	Time Required
	30 minutes

	OBJECTIVES/
Teaching Points


	Topic objectives:

· Define deemed valid marriage
· Define surviving spouse
· Distinguish the characteristics that constitute the concept of a deemed valid marriage

	Definition
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	A deemed valid marriage is a marriage that is valid for VA purposes even though a legal marriage does not exist under State law.

· A deemed valid marriage can exist only in connection with a claim for survivors benefits (e.g. Dependency and Indemnity Compensation, survivors pension).  It is not possible to “deem valid” the marriage of a live Veteran.

· A marriage cannot be deemed valid if the impediment is the claimant’s inability to prove the dissolution of his/her own prior marriage.

VA defines the surviving spouse as someone who had a legal marriage to an eligible Veteran and cohabited with the Veteran continuously until death. 
VA makes allowances for separated surviving spouses.  However, before a marriage can be deemed valid, it must be determined that no other claimant is entitled to VA benefits as a legal surviving spouse. 
Legal surviving spouse criteria for establishing a deemed valid marriage requires:

· No other claimant has established entitlement to VA benefits as the Veteran's legal surviving spouse
· Interpretation of VA rules and state laws regarding marriage; VA rules take precedence over state laws
A spouse could be the legal spouse and yet not be the spouse for VA purposes.

Under 38 CFR 3.52, a marriage may be deemed valid for VA purposes if all of the following requirements are met:

· the marriage occurred one year or more before the Veteran died or existed for any period of time if a child was

· born of the marriage

· born to the parties before the marriage, or

· born after the death of the Veteran as long as it is established that the Veteran was the parent of the child

· the surviving spouse entered into the marriage without knowledge of impediment

· the surviving spouse lived with the Veteran at the time of the Veteran’s death or, if they had separated, the surviving spouse was not at fault in the separation, and

· no other claimant has established entitlement to VA benefits as the Veteran’s legal surviving spouse.
Although 38 CFR 3.50(b) provides that a surviving spouse be a person of the opposite sex whose marriage meets the requirements of 38 CFR 3.1(j), per  VBA Letter 20-15-16, Administration of Same-Sex Spousal Benefits, in accordance with the U.S. Supreme Court decision in Obergefell v. Hodges, the marriage does not  have to be between persons of the opposite sex.  

If separated at the time of the Veteran’s death, the determination as to whether the surviving spouse was not at fault in the separation is made using the same criteria used to establish continuous cohabitation under 38 CFR 3.53, which provides that although the Veteran and surviving spouse were separated at the date of death of the Veteran, continuous cohabitation (or a marriage is deemed valid) if evidence shows that any separation was due:

· to the misconduct of, or procured by, the Veteran, AND

the surviving spouse was without fault in the separation.
NoteTemporary separations that ordinarily occur will not break the continuity of the cohabitation.

When calculating years of marriage pursuant to 38 CFR 3.54, use the date the marriage was performed, not the date the marriage could first be recognized for the purpose of VA benefits.


	Topic 2: Legal Impediment

	Introduction
	This topic will provide the trainees with basic information regarding the components and criteria that constitute a legal impediment to a potential deemed valid marriage.

	Time Required
	30 minutes

	OBJECTIVES/
Teaching Points


	Topic objectives:

· Define legal impediment

· explain how legal impediments can effect whether a marriage is deemed valid or not
· When to initiate development


	Definition
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	A legal impediment is defined as a hindrance or obstruction to the fulfillment of a contract; especially in relation to a contract of marriage. 

It must be established that the claimant did not know of an impediment (factual circumstances or of a law prohibiting the particular marriage) to the marriage at the time of the claimant’s marriage to the Veteran.

A legal impediment is one or more of the following conditions which invalidate a marriage under State law: 

· prior undissolved marriage of the Veteran

· one or both parties

· were under age when married

· lacked mental capacity to contract marriage, or

· were too closely related to marry under State law, and/or

· failure to comply with procedural prerequisites under State law such as blood tests, length of residence, or a marriage license.

Any legal impediments to establishing a valid marriage can be overcome if the claimant satisfies the requirements for a deemed valid marriage.

The fact that such knowledge was later acquired (either before or after the death of the Veteran) is not relevant. The determining factor is the claimant’s state of mind at the time of the marriage.

Under 38 CFR 3.205(c), the claimant’s signed statement that he/she had no knowledge of an impediment to the marriage should be accepted as proof of the fact unless there is other evidence to the contrary.

Initiate development for a deemed valid marriage if it appears there may be an impediment to establishing a surviving spouse’s legal marriage to the Veteran. To request evidence to establish a deemed valid marriage develop with

· documented telephone contact, OR

· a development letter (Use a locally generated Modern Awards Processing-Development (MAP-D) letter)

Follow the steps below to determine whether a claimant lacked knowledge of an impediment.

1. Ask the claimant for a signed statement that he/she had no knowledge of an impediment to the marriage.

2. Is there any evidence to the contrary?

· If yes, treat the claimant’s signed statement as one piece of evidence to be considered in determining whether or not the attempted marriage was entered into without knowledge of the impediment.

· If no, accept the claimant’s signed statement as proof of fact.

3. When all procurable evidence has been obtained, determine the issue based on a preponderance of the evidence (greater weight of the overall evidence).
Note: The decision as to whether or not the claimant had knowledge of an impediment is a factual determination to be made by the Veterans Service Representative (VSR).

In VAOPGCPREC 58-91, the General Counsel held that if a surviving spouse believed he/she was party to a common law marriage with a Veteran in a State that does not recognize common law marriages, VA must determine whether or not the common law marriage may nevertheless be deemed valid under 38 CFR 3.52.

Reference: For information on a Veteran or surviving spouse not living in a state recognizing common law marriages, see M21-1, Part III, Subpart iii, 5.C.5. 
Please note that before a defective marriage may be deemed valid, it must be determined that no other claimant is entitled to VA benefits as a legal surviving spouse.  When multiple persons file a claim as a surviving spouse, please see the procedures provided by M21-1 III.iii.5.E.9-10.


	Topic 3: Administrative Decision for Deemed Valid Marriage

	Introduction
	This topic will provide the trainees with basic information regarding the components and criteria that are required for a deemed valid marriage administrative decision.

	Time Required
	30 minutes

	OBJECTIVES/
Teaching Points


	Topic objectives:

· Evaluation of the available facts

· Preperation of a final administrative decision for deemed valid marriage
· Next action upon a final administrative decision


	Slide 20
Handout  8
Slide 21
Handout 8
Slide 22
Slide 23
Slide 24
Slide 25

	When a “deemed valid marriage” question is presented, an administrative decision must be prepared regardless of whether the decision is favorable or unfavorable.  

Every administrative decision must communicate clearly the precise basis for the decision.  A Deemed Valid Marriage decision has determined whether a claimant is entitled to survivor benefits and is subject to review.
Evaluation of the Facts

After collecting all of the available evidence that is relevant to a pending issue of whether the marriage is deemed valid,

· weigh the positive and negative evidence as a whole, and

· determine if the weight of the positive evidence is greater than, less than, or equal to the weight of the negative evidence.

If a majority of the evidence is positive then decide in the claimant’s favor.  

If a majority of evidence is negative then decide against the claimant.

If the evidence for and against the claimant’s position is in equipoise, then resolve reasonable doubt in claimant’s favor.  

Make sure to follow the format provided by M21-1 III.v.A.3.d for the administrative decision.

Required Decision: Favorable or Unfavorable

Unlike some other administrative decisions, a deemed valid marriage decision must be made regardless of whether the outcome is favorable or unfavorable.

A Deemed Valid Marriage administrative decision only requires approval by a Coach. 

When an administrative decision is favorable, you can continue to obtain the necessary evidence to complete the claimant’s claim for survivor benefits.  

When an administrative decision is unfavorable, no additional development or evidence gather is necessary.  Send notice to the claimant in a letter containing the elements in M21-1, III.v.2.B.1.b.
Contested Claim/Continuous Cohabitation

If the issue of deemed valid marriage arises in conjunction with a contested claim and/or continuous cohabitation, it is permissible to use one decision to address all issues simultaneously.

	Regional Office Specific Topics
	At this time add any information pertaining to:

· Station quality issues with this lesson

· Additional State specific programs/guidance on this lesson


	Practical Exercise

	Time Required
	1 hour

	EXERCISE
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	Explain to the trainees that this exercise will require them to interpret circumstances and factual evidence to determine a deemed valid marriage administrative decision. 

Review the correct responses to the exercise and discuss any incorrect responses. 

Ask if there are any questions about the information presented in the exercise, and then proceed to the Review. 


	Lesson Review, Assessment, and Wrap-up

	Introduction

Discuss the following:
	The Deemed Valid Marriage lesson is complete. 

Review each lesson objective and ask the trainees for any questions or comments.

	Time Required
	25 minutes 

	Lesson Objectives
	You have completed the Deemed Valid Marriage lesson. 

The trainee should be able to:  

· Define deemed valid marriage and legal impediment

· Indentify when a marriage needs to be deemed valid

· distinguish the characteristics that constitute the concept of a deemed valid marriage 

· Understand how legal impediments effect whether a marriage is deemed valid or not

· Make a final administrative decision whether a marriage is deemed valid for VA purposes

	Assessment 


	Remind the trainees to complete the on-line assessment in TMS to receive credit for completion of the course.

The assessment will allow the participants to demonstrate their understanding of the information presented in this lesson.
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