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Objectives

· Define deemed valid marriage and legal impediment

· Identify when a marriage needs to be deemed valid

· Distinguish the characteristics that constitute the concept of a deemed valid marriage 

· Understand how legal impediments effect whether a marriage is deemed valid or not

· Develop for a deemed valid marriage 
· Prepare a final administrative decision for a deemed valid marriage issue
References

· 38 CFR 3.1(j) Definitions, Marriage

· 38 CFR 3.52 Marriages deemed valid

· 38 CFR 3.205(c) Marriages deemed valid

· M21-1 Part III, Subpart iii, Chapter 5, E,  7-10, Legal Impediments

· 
M21-1 Part III, Subpart iii, Chapter 5,  B,  1, Requirements for Establishing Marital Relationship
Topic 1: Deemed Valid Marriage
A deemed valid marriage is a marriage that is valid for VA purposes even though a legal marriage does not exist under State law.

Typically, there is no legal marriage under State law because of the existence of some impediment to the marriage, such as a prior undissolved marriage.

Important: 
· A deemed valid marriage can exist only in connection with a claim for survivors benefits (e.g. Dependency and Indemnity Compensation, survivors pension). It is not possible to “deem valid” the marriage of a live Veteran.

· A marriage cannot be deemed valid if the impediment is the claimant’s inability to prove the dissolution of his/her own prior marriage.

VA defines the surviving spouse as someone who had a legal marriage to an eligible Veteran and cohabited with the Veteran continuously until death. 

VA makes allowances for separated surviving spouses.  However, before a marriage can be deemed valid, it must be determined that no other claimant is entitled to VA benefits as a legal surviving spouse. 

Legal surviving spouse criteria for establishing a deemed valid marriage requires:

· No other claimant has established entitlement to VA benefits as the Veteran's legal surviving spouse

· Interpretation of VA rules and state laws regarding marriage; VA rules take precedence over state laws

A spouse could be the legal spouse and yet not be the spouse for VA purposes.

Under 38 CFR 3.52, a marriage may be deemed valid for VA purposes if all of the following requirements are met:
· the marriage occurred one year or more before the Veteran died or existed for any period of time if a child was

· born of the marriage

· born to the parties before the marriage, or

· born after the death of the Veteran as long as it is established that the Veteran was the parent of the child

· the surviving spouse entered into the marriage without knowledge of impediment

· the surviving spouse lived with the Veteran at the time of the Veteran’s death or, if they had separated, the surviving spouse was not at fault in the separation, and

· no other claimant has established entitlement to VA benefits as the Veteran’s legal surviving spouse.

Same-Sex Spousal Benefit

Although 38 CFR 3.50(b) provides that a surviving spouse be a person of the opposite sex whose marriage meets the requirements of 38 CFR 3.1(j), per VBA Letter 20-15-16, Administration of Same-Sex Spousal Benefits, in accordance with the U.S. Supreme Court decision in Obergefell v. Hodges, the marriage does not have to be between persons of the opposite sex.
Notes:
· If separated at the time of the Veteran’s death, the determination as to whether the surviving spouse was not at fault in the separation is made using the same criteria used to establish continuous cohabitation under 38 CFR 3.53, which provides that although the Veteran and surviving spouse were separated at the date of death of the Veteran, continuous cohabitation (or a marriage is deemed valid) if evidence shows that any separation was due:

· to the misconduct of, or procured by, the Veteran, AND
· the surviving spouse was without fault in the separation.
NoteTemporary separations that ordinarily occur will not break the continuity of the cohabitation.

· When calculating years of marriage pursuant to 38 CFR 3.54, use the date the marriage was performed, not the date the marriage could first be recognized for the purpose of VA benefits.

Topic 2: Legal Impediment
Legal Impediment Definition
A legal impediment is defined as a hindrance or obstruction to the fulfillment of a contract; especially in relation to a contract of marriage. 

It must be established that the claimant did not know of an impediment (factual circumstances or of a law prohibiting the particular marriage) to the marriage at the time of the claimant’s marriage to the Veteran.

A legal impediment is one or more of the following conditions which invalidate a marriage under State law: 
· prior undissolved marriage of the Veteran

· one or both parties

· were under age when married

· lacked mental capacity to contract marriage, or

· were too closely related to marry under State law, and/or

· failure to comply with procedural prerequisites under State law such as blood tests, length of residence, or a marriage license.

Any legal impediments to establishing a valid marriage can be overcome if the claimant satisfies the requirements for a deemed valid marriage.

The determination as to whether the surviving spouse was not at fault in the separation is made using the same criteria used to establish continuous cohabitation under 38 CFR 3.53.
The fact that such knowledge was later acquired (either before or after the death of the Veteran) is not relevant. The determining factor is the claimant’s state of mind at the time of the marriage.
Under 38 CFR 3.205(c), the claimant’s signed statement that he/she had no knowledge of an impediment to the marriage should be accepted as proof of the fact unless there is other evidence to the contrary.
When to Initiate Development

Initiate development for a deemed valid marriage if it appears there may be an impediment to establishing a surviving spouse’s legal marriage to the Veteran. To request evidence to establish a deemed valid marriage develop with
· documented telephone contact, OR
· a development letter.

Follow the steps below to determine whether a claimant lacked knowledge of an impediment.
1. Ask the claimant for a signed statement that he/she had no knowledge of an impediment to the marriage.
2. Is there any evidence to the contrary?

· If yes, treat the claimant’s signed statement as one piece of evidence to be considered in determining whether or not the attempted marriage was entered into without knowledge of the impediment.

· If no, accept the claimant’s signed statement as proof of fact.

3. When all procurable evidence has been obtained, determine the issue based on a preponderance of the evidence (greater weight of the overall evidence).
Note: The decision as to whether or not the claimant had knowledge of an impediment is a factual determination to be made by the Veterans Service Representative (VSR).
In VAOPGCPREC 58-91,  General Counsel held that if a surviving spouse believed he/she was party to a common law marriage with a Veteran in a State that does not recognize common law marriages, VA must determine whether or not the common law marriage may nevertheless be deemed valid under 38 CFR 3.52.

Reference: For information on a Veteran or surviving spouse not living in a state recognizing common law marriages, see M21-1, Part III, Subpart iii, 5.C.5. 
Please note that before a defective marriage may be deemed valid, it must be determined that no other claimant is entitled to VA benefits as a legal surviving spouse.  When multiple persons file a claim as a surviving spouse, please see the procedures provided by M21-1 Part III, subpartiii, 5.E.9-10.
Topic 3: Administrative Decision for Deemed Valid Marriage
When a “deemed valid marriage” question is presented, an administrative decision must be prepared regardless of whether the decision is favorable or unfavorable.  

Every administrative decision must communicate clearly the precise basis for the decision.  A Deemed Valid Marriage decision has determined whether a claimant is entitled to survivor benefits and is subject to review.

Evaluation of the Facts

After collecting all of the available evidence that is relevant to a pending issue of whether the marriage is deemed valid,

· weigh the positive and negative evidence as a whole, and

· determine if the weight of the positive evidence is greater than, less than, or equal to the weight of the negative evidence.

If a majority of the evidence is positive then decide in the claimant’s favor.  

If a majority of evidence is negative then decide against the claimant.

If the evidence for and against the claimant’s position is in equipoise, then resolve reasonable doubt in claimant’s favor.  

Make sure to follow the format provided by M21-1 III.v.1.A.3.d for the administrative decision.

Required Decision: Favorable or Unfavorable

Unlike some other administrative decisions, a deemed valid marriage decision must be made regardless of whether the outcome is favorable or unfavorable.

A Deemed Valid Marriage administrative decision only requires approval by a Coach. 

When an administrative decision is favorable, you can continue to obtain the necessary evidence to complete the claimant’s claim for survivor benefits.  

When an administrative decision is unfavorable, no additional development or evidence gather is necessary.  Send notice to the claimant in a letter containing the elements in M21-1, III.v.2.B.1.b.
Contested Claim/Continuous Cohabitation

If the issue of deemed valid marriage arises in conjunction with a contested claim and/or continuous cohabitation, it is permissible to use one decision to address all issues simultaneously.
Practical Exercise

Using 38 CFR as reference, the provided scenario and excerpts from the claims folder, fill in the missing information in the “Evaluation of Facts” table and the “Issue(s) & References” table. Once you have completed the tables fill in any missing information in the “Sample Decision.”

Situation

Marty Veteran married Lisa  in a civil ceremony in Buffalo, NY, on May 6, 1967. Lisa knew that Marty had been married before, but he assured her that he was divorced and had no children. Marty and Lisa had two children born between 1968 and 1971. Marty died on August 1, 2005.  

Arnold, their oldest child, accompanied Lisa to the nearest VA regional office.

Lisa provided a certified copy of her and Marty’s marriage certificate. She stated on her VA Form 21-534EZ, Application for DIC, Death Pension, and/or Accrued Benefits, that Marty’s prior marriage had ended in divorce and that, since she had never been married before, she knew of no legal impediment to their marriage. 

Arnold told the VSR taking the claim that Marty had a total of four children, two by a prior spouse. Lisa was shocked and asked Arnold how he knew this; Arnold indicated that he had visited his older siblings with Marty and that Jennifer, Marty’s first wife, died three years ago.  

Lisa and Marty had one separation which began when he entered a nursing home on April 6, 2005, and lasted until his death.

The VSR pulled Marty’s file and found there was no record of a divorce between Marty and his first wife, Jennifer.  

Excerpts from the claims folder:
· Death Certificate: Marty Veteran died from a heart attack on August 1, 2005.  The informant was listed as Lisa Veteran, wife.

· Marriage Certificate: Marty Veteran married Jennifer  on January 20, 1958.  A copy of the marriage certificate shows both Marty and Jennifer’s marital status as “single.”
· Marriage Certificate: Marty Veteran married Lisa  on May 6, 1967.  A copy of the marriage certificate shows Marty’s marital status as “divorced” with a date of “April 3, 1965,” and Lisa’s marital status as “single.”
Evaluation of the Facts

Below is a chronological extrapolation of the facts based on the scenario for Marty & Lisa Veteran. Remarks show the importance given a fact, i.e., evaluation of that fact, and/or other relevant comment or material.

Complete table by filling in missing information.

	Dates
	Facts
	Remarks

	01-20-58
	Marty and Jennifer marry.
	Of record in file

	
	Marty and Lisa marry.
	

	1968-1971
	
	Of record in file.

	
	
	

	
	Marty dies at the nursing home.
	

	Current
	
	

	
	Claims folder indicates Marty (complete) _________________________________________________________________________________________________________________________________________________________________________________________.
	Make deemed valid marriage decision on Lisa’s marriage to Marty.


Issue(s) and References

Prior to reaching a decision, the issues involved in that decision need to be determined. Once the issues are known, references can then be found that apply in those areas. This process sets the limits of the decision to be made.

Complete table by filling in missing information and answering the ‘Yes or No’ questions by circling the correct answer.
	Key Terms

	38 CFR 3.52(a)

(1) one year ___________________ Veteran’s death – 

Does Lisa meet requirement? Yes/No
(2) child was born to them – 

Does Lisa meet requirement? Yes/No
3.52(b)--claimant entered into marriage without _____________________________– 

Does Lisa meet requirement? Yes/No 

3.52(c)--see 3.53 below.

3.52(d)--_____________________ by a legal surviving spouse -

Is there an indication of any living “legal” surviving spouse? Yes/No

	3.53(a)--temporary separations…will not break the continuity of _____________________ –

Hospitalization is a temporary separation.

3.53(b)--statement of the surviving spouse will be …accepted in the absence of contradictory information.  If the evidence establishes … the separation was by mutual consent …for purposes of …health, the continuity will not be considered as having been broken –

Does Lisa meet the requirement? Yes/No. 

	3.205(a)--proof of marriage – Did Lisa submit? Yes/No
3.205(b)--valid marriage –

Is there contradictory evidence? Yes/No    Was the requirement met? Yes/No
3.205(c)--marriages deemed valid, signed statement … had no knowledge of an impediment –

Refers to 3.52 and permits acceptance of Lisa’s statement

that she knew of no impediment.


Sample Decision

Complete the sample decision by filling in the missing information.

US DEPARTMENT OF VETERANS AFFAIRS



XC xx xxx xxx

LOCAL REGIONAL OFFICE





Veteran, Marty

ADMINISTRATIVE DECISION

ISSUE:
__________________________________

EVIDENCE: 

· VA Form 21-534, Application for DIC, Death Pension and Accrued Benefits for a Surviving Spouse or Child, received from Lisa Veteran on August 24, 2005

· VA Form 21-4138, Statement in Support of Claim, received from Arnold Veteran on August 24, 2005

· Letter to the claimant requesting additional information sent on August 29, 2005

· Copy of Veteran’s ___________________________

· Copy of marriage ___________________________

· Copy of marriage certificate for Veteran and Jennifer

· Complete review of the _____________________ and evidence within

DECISION:
The marriage of Lisa to Marty Bundy is deemed _______________________________.

REASONS AND BASES:
As stated in 38 CFR 3.52 where an attempted marriage of a claimant to the Veteran was invalid by reason of a legal impediment, the marriage will nevertheless be deemed valid if: 

(a) The marriage occurred 1 year or more before the Veteran died or existed for any period of time if a child was born of the purported marriage or was born to them before such marriage (see 38 CFR 3.54(d)), and 

(b) The claimant entered into the marriage ____________________________ impediment, and 

(c) The claimant cohabited with the Veteran ______________ from the date of ______________ to the date of his or her death as outlined in 38 CFR 3.53, and 

(d) No claim has been filed by a _________________________________ who has been found entitled to gratuitous death benefits other than accrued monthly benefits covering a period prior to the Veteran's death. (Authority: 38 U.S.C. 103(a)) 

The claimant and the Veteran were married on May 6, 1967. Statements from the ____________ indicate that she knew of no __________________ to her marriage to the Veteran. The claimant and the Veteran had two children together and lived together continuously until the Veteran moved into a nursing home where he subsequently passed away. 

Though evidence provided by Arnold and evidence in file and indicates that the Veteran may not have divorced his first wife prior to his marriage to the claimant, his first wife passed away three years ago. No __________ has been filed by a legal _________________________.  

In lieu of any evidence to the contrary, it is determined that the Veteran’s marriage to Lisa is valid and therefore she is considered the surviving spouse for VA purposes under 38 CFR 3.52.

SUBMITTED BY: _____________________________
DATE:_________________

APPROVED BY: ______________________________
DATE: _________________
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