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Objectives

· Define “former POW” for VA benefit purposes

· Learn how to establish former POW status for a Veteran  

· Determine evidentiary requirements

· Identify presumptive conditions

References

· 38 CFR §3.1(y

 HYPERLINK "http://www.ecfr.gov/cgi-bin/text-idx?SID=ad275643432556b9dda942343fb89296&mc=true&node=pt38.1.3&rgn=div58" ) Definitions
· 38 CFR 3.304(d)&(e) - Direct service connection; wartime and peacetime
· 38 CFR 3.309(c) Disease subject to presumptive service connection
· M21-1, Part III, Subpart iii, 2.G – Former POW Service Records
· M21-1, Part IV, Subpart ii, 2.E – Service Connection for Disabilities Incurred as a Prisoner of War (POW)
· M21-1, Part III, Subpart v, 1.C – Former Prisoner of War (FPOW) Status
· M21-1, Part III, Subpart ii, 3.B - Paper and Electronic Claims Folders 

Topic 1: Definition of Former POW and Establishing Status as a POW
Definition of Former POW (38 U.S.C. 101(32))

The statute defines a “Former POW” as a person who, while serving in the active military, naval, or air service (as defined by 38 CFR 3.7), was forcibly detained or interned in the line of duty by:
· an enemy government or its agents, or a hostile force, during a period of war, or 
· a foreign government or its agents, or a hostile force, under circumstances which the Secretary finds to have been comparable to the circumstances under which persons have generally been forcibly detained or interned by enemy governments during periods of war
Usually, the first indication we will have that a Veteran is a former POW will be on their application.  All acceptable versions of VA Form 21-526 have a block to check for POW status.  If the Veteran claims former POW status, we should verify his or her contention.

For Veterans who served during a period of war:

For WWII Veterans, their separation document may or may not show POW time.  If it does, it will be in the sections about campaigns.  For all later periods of service, the Veteran’s POW time will be clearly marked on the DD-214.   The Department of Veterans Affairs should accept the findings of the service department that a person was a prisoner of war and the dates of interment, if detention or internment was by an enemy government or its agents during wartime, unless a reasonable basis exists for questioning it.   

If the Veteran claims former POW status and it is not immediately shown on his or her separation document, ask for verification through a PIES request.  Once former POW status is confirmed, be sure to update BIRLS [M21-1, Part II, Chap 6.05h(19)] and affix VA Form 10-5558, POW Label, to the front cover of the Veteran's claims and active R&E folders approximately 1 inch below and parallel to the Veteran's name (M21-1, Part III, Subpart ii, 3.B).
Some Veterans were held during wartime in conditions that were similar to those of POWs by governments that were not enemies of the United States.  Most of these cases were during WWII in Europe and were cases of flyers who landed in neutral countries, most often Switzerland, Finland, and Sweden.  Generally, flyers held in Sweden and Finland were well-treated and returned to U.S. custody quickly.  In Switzerland, conditions varied greatly by the location of capture.  U.S. flyers were also captured in Russia, who was ostensibly our ally, and were held in primitive conditions; however, the primitive conditions were also shared by the rank and file Russian soldier, i.e., the interned U.S. flyers were treated no better or worse than the Russian soldier.  During Korea and Vietnam, some flyers were held in Chinese prisons.  VA must make an administrative decision in these cases regarding Former POW status.  This will be discussed later.

Procedures for developing and deciding these cases are found in M21-1, Part III, Subpart v.1.C.  Begin by asking the Veteran to describe the circumstances of his capture and imprisonment.  Evidence from the service department on the circumstances of detention or internment may be difficult to obtain, but an effort must be made to obtain any records the service department has.  VA must afford all claimants an opportunity to present all evidence in support of their claims.  Claimants should fully understand the importance of "buddy statements" and must receive a clear explanation of the evidentiary requirements if such statements are to be acceptable.  Considerable knowledge has been accumulated about these Veterans, and is available to you through Compensation and Pension (C&P) Service.  Do not hesitate to call the Advisory Opinion staff for help.

For Veterans who served during peacetime:

There are also incidents of U.S. military personnel being imprisoned and held by foreign governments and their agents during periods of peacetime.  These incidents include service members held hostage by terrorist organizations.  Usually, these incidents are well documented in the Veterans’ service records.  You should always distinguish between service members who are held because of a violation of a foreign country’s criminal law and those taken prisoner as an act against the U.S.  These cases will always require an administrative decision regarding former POW status.

When Administrative Decisions are required:

Only VA has the authority to determine former prisoner of war (POW) status if detention or internment occurred during peacetime, or if the detention or internment during wartime was by: 

· allied governments, such as the Soviet Union in World War II (WWII), or their agents 

· neutral governments, such as Switzerland or Sweden in WW II, or their agents, or 

· hostile forces. 

After you have developed the claim as far as you can reasonably go, an administrative decision is required.  Prepare the determination in the format provided in M21-1, Part III, Subpart v.1.A for concurrence by an authorizer.  Base the decision on the criteria outlined for peacetime POW decisions in 38 CFR 3.1(y)(2) to implement the change of definition in Public Law 100-322.  Indicate in the "Issue" section of the decision whether internment/detention occurred in peacetime or wartime.

The Director of C&P Service must approve any regional office (RO) determination granting or denying former POW status before action can be taken on the decision.
Topic 2: Development of POW Claims After Status Has Been Determined
Handling Former POW Claims

Once former POW status has been established, certain presumptions apply to these Veterans.  

First, any medical records during their period of imprisonment are extremely rare.  The law, specifically 38 U.S.C. Section 1154(b) and 38 CFR 3.304, provides that injuries or disabilities incurred in combat do not require formal documentation.  The Veteran’s statement will be accepted as factual as long as it is consistent with the other established facts.  In other words, the Veteran’s statement as to the incurrence of a disability incurred in combat is considered to have the same evidentiary weight as any written document, such as a service treatment record.  If the Veteran says he had frozen feet while in his POW camp in Germany during the winter of 1944-45, his statement is accepted as factual.  No further proof or development is required unless his statement is inconsistent with other facts; for example, if his service records show he was in Utah during that time, you may want to question his statement.

Presumptive Conditions

Second, there are certain presumptive conditions that the Veteran can be granted service connection for, regardless of when they first occur.  The list of these conditions is found in 38 CFR 3.309(c): 

(1) If a Veteran is a former prisoner of war, the following diseases shall be service connected if manifest to a degree of disability of 10 percent or more at any time after discharge or release from active military, naval, or air service even though there is no record of such disease during service, provided the rebuttable presumption provisions of §3.307 are also satisfied.

· Psychosis. 

· Any of the anxiety states. 

· Dysthymic disorder (or depressive neurosis). 

· Organic residuals of frostbite, if it is determined that the Veteran was interned in climatic conditions consistent with the occurrence of frostbite. 

· Post-traumatic osteoarthritis. 

· Atherosclerotic heart disease or hypertensive vascular disease (including hypertensive heart disease) and their complications (including myocardial infarction, congestive heart failure, arrhythmia). 

· Stroke and its complications.  

2) If the Veteran:

(i) Is a former prisoner of war and;

(ii) Was interned or detained for not less than 30 days, the following diseases shall be service connected if manifest to a degree of 10 percent or more at any time after discharge or release from active military, naval, or air service even though there is no record of such disease during service, provided the rebuttable presumption provisions of § 3.307 are also satisfied.

· Avitaminosis. 

· Beriberi (including beriberi heart disease). 

· Chronic dysentery. 

· Helminthiasis. 

· Malnutrition (including optic atrophy associated with malnutrition). 

· Pellagra. 

· Any other nutritional deficiency. 

· Irritable bowel syndrome. 

· Peptic ulcer disease. 

· Peripheral neuropathy except where directly related to infectious causes. 

· Cirrhosis of the liver 

In association with this, is the third item former POWs are entitled to - a POW protocol examination.  Every former POW is entitled to receive one POW protocol exam from a VA Medical Center.  The exam may or may not be used in conjunction with a claim, and the former POW is entitled to choose whether the claim can be rated on the results.  If you are developing an original claim from a former POW, you should determine whether the Veteran has had a POW protocol exam.  If not, advise the Veteran that he or she is entitled to one, or order the exam in association with the claim.  Seek advice from an RVSR or Coach if you need help in determining what to do.

Most ROs have certain RVSRs designated to rate former POW cases.  If your office has a designated RSVR, be sure you route the case to the correct place.  Completed ratings require a higher-level review before they are implemented.  Make sure the rating reviews have been completed before you act on the completed rating.

When corresponding with these Veterans, remember that you are dealing with people who have made a tremendous sacrifice on behalf of their country.  They deserve more than just a form letter.  Our remaining live former POWs are usually quite elderly.  Their claims should be handled expeditiously and gently.  Always be empathetic and respectful.  They have earned no less. 
Attachment A:  Wartime POW Status
Excerpt from M21-1, Part III, Subpart v.1.C.1.h

The following table lists the "declared" enemies of the United States in World War I, World War II, the Korean Conflict, and the Vietnam Era and provides the dates on which war was declared or hostilities began.  Wherever possible, the date of cessation of hostilities is also indicated.  The latter date is useful for determining when a POW's detention might have ended, but a POW's liberation may have occurred before or after the official end of the fighting.

	Period of War
	Enemy Governments
	Date Hostilities Began
	Date Hostilities Ended

	WW I
	Germany
	4/6/17
	11/11/18

	
	Austria-Hungary
	12/7/17
	11/11/18

	
	
	
	

	WW II
	Japan
	12/8/41
	8/14/45*

	
	Germany
	12/11/41
	5/8/45

	
	Italy
	12/11/41
	9/3/43*

	
	Bulgaria
	6/5/42
	9/8/44

	
	Hungary
	6/5/42
	1/20/45

	
	Rumania
	6/5/42
	9/12/44

	
	
	
	

	KC
	The People's Republic of Korea (North Korea)
	6/27/50
	6/26/53**

	
	People's Republic of China (Mainland China)
	10/26/50
	6/26/53**

	
	
	
	

	Vietnam Era
	Democratic Rep. of Vietnam (North Vietnam)
	8/5/64
	5/7/75***

	
	National Liberation Front (Vietcong)
	8/5/64
	5/7/75***

	
	
	
	

	Persian Gulf
	
	8/2/90
	


*   Italy surrendered formally on 9/29/43; Japan on 9/2/45.

** Of 7,140 POWs captured, 4,418 were returned to US military control.  A total of 3,745 were repatriated in two major operations--"Little Switch" (April 21--May 3, 1953) for 149 seriously sick or wounded POWs, and "Big Switch" (August 4--September 6, 1953) for most of the remaining 3,596 POWs.  The other 673 POWs evaded or escaped prior to these two operations.

*** A total of 653 Vietnam POWs were returned to US military control, almost all during "Operation Homecoming" (January 27--April 4, 1973).  In addition, the members of the crew of the Naval intelligence ship USS Pueblo are considered POWs.  North Korea from January 23, 1968 until December 23, 1968 detained this group of 80 crew members.

Practical Exercise

Allow 30 minutes for completion of exercise and discussion

1. The Department of Veterans Affairs should accept the findings of the service department that a person was a prisoner of war and the dates of interment, if: ____________    

_______________________________________________________________________ 

2. What needs to be established before a Veteran is considered a former POW? ____________________________________________________________

________________________________________________________________________

________________________________________________________________________

3. True or False?  The only Veterans who can be considered Former POWs for VA benefit purposes are those who were captured by our enemies during wartime.

4. If a Veteran says he was held captive by the Swiss government, we should ___________ __________________________________________ .

5. True or False?   There are conditions that are considered presumptive for Former POWs and because of this  presumption,  evidence of continuity is necessary.

6. A Former POW’s statement regarding incurrence of an injury while held should be considered ______________ .

7. 38 CFR 3.309 includes a list of __________________ conditions that a Former POW can be _____________________________________________ .

8. All Former POWs are entitled to one _____________________________ exam.

9.  If the Veteran is claiming Former POW status during peacetime, an ________________________________________________________ should be prepared, which requires approval by the Director of C&P service.
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