(VSR VIP Pre-D) VA Duty to Assist
Trainee Handout
Table of Contents

2Objectives


3References


4Topic 1: Overview of Duty to Assist and Fully Developed Claims (FDC)


8Topic 2: Incomplete FDC Claims and Excluding Claims from FDC


12Topic 3: FDC Development


16Practical Exercise




Objectives

· Identify the impact of Public Laws 106-475 and 112-154 on VA’s Duty to Assist

· Identify the purpose of the Fully Developed Claims (FDC) program 

· Identify the specific forms used in the FDC program 

· Identify the submission requirements for a complete and incomplete FDC

· Identify types of exclusions from the FDC program

· Create an FDC Write Out Letter

· Identify Section 5103 notice letter requirements

· Construct a 5103 notice letter

· Identify allowed development under the FDC program
References

All M21-1 references are found in the Live Manual Website.
· Public Law 106-475, Veterans Claims Assistance Act of 2000
· Public Law 112-154, Honoring America’s Veterans and Caring for Camp Lejeune Families Act of 2012
· 38 U.S.C. 5103, Notice to claimants of required information and evidence
· 38 CFR 3.159, Department of Veterans Affairs assistance in developing claims

· M21-1, Part I, Chapter 1, Section A, Description and General Information on Duty to Notify and Duty to Assist

· M21-1, Part I, Chapter 1, Section B, Duty to Notify Under 38 U.S.C. 5102 and 5103

· M21-1 Part III, Subpart i, 3.A, General Information about the Fully Developed Claim (FDC) Program
· M21-1 Part III, Subpart i, 3.B, Processing Fully Developed Claims (FDCs)
Topic 1: Overview of Duty to Assist and Fully Developed Claims (FDC)
Background Information
On November 9, 2000, Congress enacted Public Law (PL) 106-475, Veterans Claims Assistance Act (VCAA) of 2000, which provided that VA has a duty to assist a claimant who files a substantially complete application in obtaining evidence to substantiate his or her claim before making a decision on the claim. The law eliminated the concept of a well-grounded claim, redefined VA’s duty to assist, and mandated specific notice requirements.

Processing claims under VCAA was inefficient and created long delays in claim process time. 

On August 6, 2012 Congress enacted Public Law (PL) 112-154, Honoring America’s Veterans and Caring for Camp Lejeune Families Act of 2012. Sections 504 (Authorization of use of electronic communication to provide notice to claimants for benefits under laws administered by the Secretary of Veterans Affairs.) and 505 (Duty to assist claimants in obtaining private records) amended 38 U.S.C 5103 and provided the Veterans Administration the ability to change claim processing and reduce the noted delays. 

In turn the Veterans Benefits Administration (VBA) discontinued the use of the term VCAA and replaced it with Section 5103 notice, commonly referred to as 5103. 

This process allows the VBA to make 5103 requirements available to the claimant prior to claim submission by incorporating the required information into the VA Forms 21-526EZ, 21P-527EZ, and 21P-534EZ in the instruction section of each form.
Public Law 112-154 - Section 504

PL 112-154, Honoring America’s Veterans and Caring for Camp Lejeune Families Act of 2012, Section 504, amended 38 U.S.C. 5103 to streamline VA’s duty to notify responsibilities.
These statutory changes, among other things, permit VA to:
· provide Section 5103 notices by the most effective means available, including electronic communications

· provide Section 5103 notices before, rather than after, the submission of a claim such as attaching the notice to an application 

· eliminate the need to provide additional Section 5103 notices on subsequent claims if the same type of Section 5103 notice has already been provided on a current pending claim within the previous year, and

· utilize emails as a way to transmit Section 5103 notices; however, this is currently not a viable option due to privacy and security concerns
Important: Although PL 112-154 indicates that VA’s duty to notify responsibilities no longer apply when VA can award the maximum benefit based on the evidence of record, VA will refrain from implementing procedures in the manual on this issue until a substantive rule-making is implemented through VA regulation in 38 CFR 3.159.
Public Law 112-154 - Section 505

PL 112-154, Section 505, also amended 38 U.S.C. 5103A to streamline VA’s duty to assist responsibilities.
These statutory changes, among other things, permit VA to:
· Make not less than two requests to a custodian of a private record (which was consistent with VA procedures prior to enactment of PL 112-154), and

· Encourage claimants under VA regulations to submit relevant private medical records if such submission does not burden the claimant. 
Important: Although PL 112-154 indicates that VA’s duty to assist responsibilities no longer apply when VA can award the maximum benefit based on the evidence of record, VA will refrain from implementing procedures in the manual on this issue until a substantive rule-making is implemented through VA regulation in 38 CFR 3.159.
Public Law 112-154 - Section 506
Section 506 of this Public Law 112-154 amends 38 U.S.C. § 5110 to allow up to a one-year retroactive effective date for awards of disability compensation based on fully-developed original claims filed between August 6, 2013, and August 5, 2015. For more information, see M21-1 Part III, Subpart i.3.B.4.a.  

Purpose of FDC

The VA designed the Fully Developed Claim (FDC) program for the purpose of:

· reducing its backlog of pending claims, and

· improving claims-processing timeliness
The FDC program allows VA to divert the additonal time and resources it would have to the traditional claims process by requiring claimants that choose to participate in this program to:

· submit their claim on a specific form that contains language which satisfies the notice requirements of 38 U.S.C. 5103, Notice to claimants of required information and evidence
· simultaneously submit all private medical treatment records with their claim

· identify any relevant treatment records at a Federal facility, and

· submit any additional forms or treatment records required under special circumstances that support their specific claim
Submission of Claims
Until February 19, 2019, Veterans could submit claims on VA Forms 21-526 and 21-526b. Important: The 21-526 and 21-526b have been discontinued and are no longer in use, effective February 19, 2019. See M21-1, Part III, Subpart ii.1.C.8.e for how to handle discontinued forms.
These forms did not provide the required 5103 notice that is embedded into the EZ forms, so the Intake Processing Center (IPC) may have sent a Standard 5103 notice letter to the claimant to meet the VA’s duty to assist responsibilities.  However, it is the responsibility of the VSR to review the file and to send a Section 5103 notice, if needed. The Standard 5103 notice letter provides the required information to the claimant.
Note: eBenefits e-mails a generic electronic Section 5103 notice to the claimant for every claim filed by a power of attorney (POA) in Stakeholder Enterprise Portal (SEP). Non-original claims signed and submitted by a POA using means other than SEP require sending the claimant a Section 5103 notice at the time of establishment of the End Product (EP). Claims processors must review the claim to determine if a Section 5103 notice is needed. See M21-1 Part III, Subpart i, 4.B.2.h-i for more information.
Types of EZ Forms

· VA Form 21-526EZ, Application for Disability Compensation and Related Compensation Benefits
· VA Form 21P-527EZ, Application for Non-Service Connected Pension Benefits
· VA Form 21P-534EZ, Application for Dependency and Indemnity Compensation (DIC), Survivors Pension and Accrued Benefits
NOTE:  The VA Form 21P-527EZ, Application for Non-Service Connected Pension Benefits and VA Form 21P-534EZ Application for Dependency and Indemnity Compensation (DIC), Survivors Pension and Accrued Benefits won’t be discussed at length during this course, as they are mainly processed at Pension Management Centers (PMCs).

Exception: VA does not require a “wet” (ink) signature on forms claimants submit through Veterans Online Application (VONAPP), VONAPP Direct Connect (VDC), or Vets.gov. The certification that a wet signature provides on the paper versions of these forms is captured electronically when the claimants submit forms through authorized web portals, such as eBenefits. 
EZ Form for FDC

Only a claim filed on an EZ form is potentially eligible for processing in the FDC program.  If a claimant requests processing in the FDC program but did not file their claim on an EZ form, or uses an outdated version of an EZ form (dated prior to March 2018), the claim will be excluded from the FDC program.  

Claimants must use the appropriate EZ form each time they file a claim if they want VA to process under the FDC program.

In addition, claimants who do not want VA to process their claim under the FDC program may check the box next to “Standard Claims Process” on Question 1 on the VA Form 21-526EZ, March 2018 version.

Note: If the VA Form 21-526EZ includes selections for processing under:

· both the FDC Program and the standard claim process, process the claim through FDC Program. If exclusion from the FDC Program becomes necessary, follow procedures found in M21-2, Part III, Subpart I, 3.B.2.d.
· neither the FDC Program nor the standard claim process, process the claim through FDC Program. If exclusion from the FDC Program becomes necessary, follow procedures found in M21-2, Part III, Subpart I, 3.B.2.d, but do not send the FDC Writeout Letter from Letter Creator.

Follow procedures found in M21-1, Part III, Subpart i, 3.B.2.d, if exclusion from the FDC Program becomes necessary.
Unique Characteristics of the EZ Forms

38 U.S.C. §5103 requires VA to notify claimants of the evidence they must submit in order to establish entitlement to the benefit(s) they are seeking. The forms listed in M21-1, Part III, Subpart i, 3.A.2.a, are unique in that they provide this notice along with the application for benefits, thereby eliminating the need for VA to:
· provide the notice after receiving the application, and

· allow time for claimants to respond to the notice.
The forms listed in M21-1, Part III, Subpart i, 3.A.2.a, also contain an explanation of the general differences between the FDC process and the standard claim process, to include what the claimant needs to do and when the claimant should submit information and evidence.
Topic 2: Incomplete FDC Claims and Excluding Claims from FDC
Incomplete EZ Forms 

An incomplete claim for FDC refers to an application that does not identify any of the benefit(s) sought or enough information to identify any of the claimant’s contentions. Treat the application as an incomplete application. Follow the instructions in M21-1, Part I, 1.B.1.g to send the Incomplete Application letter from Letter Creator under an EP 400.
If the EZ form contains enough information to identify some, but not all of the claimant’s contentions, follow the instruction in M21-1 Part III, Subpart i, 3.B.1 and attempt to obtain clarification from the claimant by telephone. If the telephone contact with the claimant is unsuccessful or further attempts to obtain clarification would result in a delay of more than one business day, follow the instructions in M21-1, Part III, Subpart i, 3.B.2.a for excluding the claim from the FDC program.
If the form is missing identifying information, it is unidentifiable mail and processed per M21-1 Part III, Subpart ii,1. B.5. 

If the application is unsigned or missing service information, it is not substantially complete and is an incomplete application. Substantially complete criteria are found in M21-1 Part I, 1.B.1.b.

Unsigned EZ Forms
If the EZ form represents an original claim for benefits and the claimant did not sign the form, or it is a non-original claim for benefits and is not signed by either the claimant or the authorized representative, treat the form as an incomplete application, per M21-1, Part I, 1.B.1.g.
If an EZ form constituting a non-original claim for benefits is signed by the authorized representative only, send the claimant a Section 5103 notice or ensure one has been sent, and continue processing the claim under the FDC Program.

Exception: VA does not require a “wet” signature on forms claimants submit through Veterans Online Application (VONAPP), VONAPP Direct Connect (VDC), or Vets.gov. The certification that a wet signature provides on the paper versions of these forms is captured electronically when the claimants submit forms through authorized web portals, such as eBenefits.

Excluding a Claim from FDC Program at CEST
Upon initial review, the claim may be excluded from FDC program based on the following:  
· claimant indicated a desire not to have the claim processed in the FDC program

· claim pending at the time of receipt of the EZ form

· legacy appeal, higher-level review (HLR) or notice of disagreement (NOD) with the Board of Veterans’ Appeals (BVA) pending at the time of receipt of the EZ form

· further evidence is needed or a private medical provider is identified (exceptions exist for special issue claims)

· failure to simultaneously submit any of the additional forms required to process specific claims

· claim requires a character of discharge (COD) determination

· claimant submits an incomplete form that is listed in the “Special Circumstances” section of the 21-526EZ  This includes incomplete dependency claims, (VA Forms 21-686c or 21-674) submitted with the 21-526EZ.  Refer to M21-1, Part III, Subpart i, 3.B.2.a
Reminder: Add the appropriate Special Issue to the claim on any contention when excluding from the FDC program.
If a claim only requires development for Federal records (to include National Guard or reserve units or Vet Center and military treatment facilities (MTF)), the claim is not excluded from the FDC program. 

Additionally, there is an exception to not submitting additional forms with the EZ application. If evidence submitted with the FDC is sufficient to concede a stressor in a posttraumatic stress disorder (PTSD) claim, such as fear, combat decoration, etc., a VA Form 21-0781, Statement in Support of Claim for Service Connection for Post-traumatic Stress Disorder (PTSD), is not required.
NOTE: The VSR is required to attempt telephone contact with the Veteran to obtain missing information prior to developing in a letter.

Subsequent Exclusion of a Claim from FDC Program
If at any time during the processing of an FDC, a reason for exclusion is met, the claim must be excluded from the FDC program. Exclude a claim from the FDC program if the claimant or the Power of Attorney (POA):
· submits additional evidence, even if it does not require additional development

· fails to report for a VA exam and asks the VA to reschedule (and the fault is not with the VA due to using an incorrect address)
· submits an additional claim, even if it does not require additional development, or
· submits a legacy appeal, request for HLR or a NOD to BVA
Reminder: Add the appropriate Special Issue to the claim on any contention when excluding from the FDC program.

Submission of Additional Evidence and FDC Exclusion

In some cases, the submission of additional evidence does not require an automatic exclusion from the FDC program. Do not exclude a claim from the FDC program if the claimant submits:
· duplicate evidence already of record, including records not in the eFolder but in other VA systems, such as Compensation and Pension Record Interchange (CAPRI)

· a response limited to ONLY the information requested in a required development letter

· status or Inquiry Routing and Information System (IRIS) inquiries from the claimant or POA, or

· information received in response to a matching/data transfer program between VA and another government entity
Excluded FDC Notification

When a claim is excluded from the FDC program, either at initial receipt or subsequently, the following steps need to be taken:

1. Replace the Fully Developed Claim special issue indicator with the appropriate special issue indicator from the list in M21-1, Part III, Subpart i, 3.B.2.e

2. Notify the claimant their claim has been excluded from the FDC program by sending one of the following:

· the FDC Writeout Letter from the Letter Creator

· if development to the claimant is required and the claim is being excluded, add the relevant language from Letter Creator into the subsequent development letter or

· equivalent letter from the Personal Computer Generated Letters (PCGL). 

3. Continue processing the claim under standard claims-processing procedures
Refer to M21-1, Part III, Subpart i, 3.B.2.e for more details about which FDC Writeout Letter Selection to use and what Special Issue/Write Out Language to use in each situation.
When notifiying the Veteran, the following language is used:
You requested that we expedite your claim under the FDC Program; however, we cannot process your claim under this program because [insert exclusion reason here].  Because your claim is not eligible for processing under the FDC Program, we are processing it under our standard claims-processing procedures.

The claim will then be processed under the standard claims processing procedures.
NOTE: This notice is NOT required to the claimant if the reason for exclusion is because the claimant declined FDC processing.

Refer to M21-1, Part III, Subpart i, 3.B.2.d-e for more details on the process for excluding a claim from the FDC program.
Private Medical Records

In the FDC program, the Veteran must submit copies of the private treatment records for VA to consider in order to remain eligible for the FDC program.
If the Veteran submits a completed VA Form 21-4142, Authorization to Disclose Information to the Department of Veterans Affairs (VA) and VA Form 21-4142a General Release for Medical Provider Information to the Department of Veterans Affairs (VA) for a private provider along with their claim, the claim will be excluded from the FDC program and VA will develop for the medical records under the standard claims process.

Reminder: Add the appropriate Special Issue to the claim on any contention when excluding from the FDC program.
Topic 3: FDC Development

5103 Notice Requirements

When a Section 5103 notice has not been provided, the Veteran must be provided with the following What the Evidence Must Show (WTEMS) items:

· Disability Service Connection

· Secondary Service Connection

· Increased Disability Compensation

21-526EZ Notice Section 

The notice section of the VA Form 21-526EZ provides the claimant §5103 for the following type of disability claims:
· Service Connection for disabilities related to the following types of service:
· active duty
· active duty for training, or
· inactive duty training

· Secondary Service Connection

· Increased Disability Compensation

· Compensation claims submitted prior to discharge

· Individual Unemployability

· Temporary Total Disability rating due to
· hospitalization, or
· surgical or other treatment

· Compensation under 38 U.S.C. 1151
· Special Monthly Compensation (SMC) based on the
· need for Aid and Attendance (A&A), or
· status of being Housebound

· additional benefits for a spouse who needs aid and attendance

· Specially Adapted Housing or Special Home Adaption
· Automobile Allowance or Adaptive Equipment 
· additional compensation for a Veteran with a child incapable of self-support.
NOTE: Some special issues, such as Hepatitis, may require additional development. 

FDC and Allowed Development 

Despite the name, we do not expect FDC claims to be ready for a decision immediately upon receipt. VA will still complete the following development on an FDC, if applicable:
· federal records in the custody of the Federal government, including:
· records in the custody of VA Medical Centers
· relevant records at an MTF, including development for a VA Form 21-4142 and/or VA Form 21-4142a, for MTF records relating to a sensitive diagnosis

· records that were destroyed by a fire at the National Personnel Records Center (NPRC) in 1973 

· records in the custody of a Veteran’s Reserve/Guard unit(s)

· VA Form 21-4142/a when needed to obtain Vet Center Records 
· information needed for special issue claims

· clarification made by telephone contact with the claimant, and/or
· a VA examination 
The instructions that come with the EZ form state that VA strongly encourages the Veteran to submit any copies of the federal records in question with the claim. Attempts to obtain federal records can significantly delay the claim, so submitted records will expedite the claim process.
Do not exclude the Veteran from the FDC program due to this development.
Unavailable Federal Records
If it becomes apparent that the records VA requested from a Federal records custodian in connection with an FDC are unavailable, follow the instructions in M21-1, Part III, Subpart i, 3.B.3.b.
In addition to the notice elements described in M21-1, Part III, Subpart iii, 1.C.1.e, include the following in the final attempt letter:
We received your claim and your request to participate in the Fully Developed Claim (FDC) Program. Though you indicated you have no other information or evidence to give VA to support your claim, we are required to send you this notice. If you have information or evidence not previously submitted to VA that supports your claim, we recommend you submit it. As a reminder, if you identify or submit any additional information or evidence at this point, VA will remove your claim from the FDC Program and process it under standard claims-processing procedures.
FDC and Special Issue Development

There are a number of special issues which often require a development letter to the claimant when evidence is not sufficient to establish exposure or other factors related to the special nature of the issues claims. These include special issues such as (but not limited to):
· asbestos exposure

· Camp Lejeune contaminated water
· environmental hazard exposure 

· fire-related STRs
· former prisoner of war (FPOW)
· hepatitis requiring risk factor development
· herbicide exposure

· ionizing radiation exposure under 38 CFR 3.311

· military sexual trauma (MST)

· mustard gas or Lewisite exposure
· participation in special operations

In these cases, FDC exclusion is not appropriate at CEST as there was no prior notice to the claimant to provide the additional information/evidence necessary to develop and adjudicate the claim. However, do not send a development letter if the evidence of record provides the information the letter solicits, or the evidence of record is otherwise sufficient to decide the claim. 
FDC Special Development Language
In the cases when an FDC requires a development letter, ROs must enter the following text under the FREE TEXT menu, Important Information section:
You submitted your claim under the Fully Developed Claim (FDC) Program; however, we need additional information from you.  Since your claim is part of the FDC Program, if you submit evidence other than what is requested below, your claim will be excluded from the FDC Program.

NOTE: As long as the claimant ONLY submits the evidence requested and nothing more, the claim will not be excluded from the FDC program. 

Telephone Development

A telephone call to a claimant to clarify information will NOT require exclusion from the FDC program if the telephone call can be complete at the time the action is being taken on the claim. 
Exclusion would be appropriate if:

· The claimant cannot be reached at the time of the action being taken on the claim, and

· VA then had to send a letter to the claimant to request the necessary information.

Practical Exercise
1. What are the three What the Evidence Must Show (WTEMS) items that must be included in every 5103 Letter? 

a) disability service connection, secondary service connection, and increased disability compensation

b) disability service connection, secondary service connection, and compensation claims submitted prior to discharge

c) disability service connection, individual unemployability, and special monthly compensation
d) increased disability compensation, temporary total disability rating, and compensation under 38 U.S.C. 1151
2. Which of these would be an exclusion from the FDC program?
a) pending appeal

b) pending claim

c) private treatment records needed

d) all of the above

3. A development letter may be needed for which of these scenarios?

a) claim based on 38 U.S.C. 1151

b) claim based on herbicide exposure 

c) claim from a homeless Veteran

d) claim from a terminally ill Veteran

4. True/False.  If a Veteran submits a claim on an EZ form, there is no requirement to send a letter containing a 5103 notice.
5. The Veteran submits a claim on a VA Form 21-526EZ and identifies a private medical provider but does not provide those medical records.  Is the claim excluded from the FDC program?  If so, which special issue should be used?
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