Rating Individual Unemployability
(Post Challenge RVSR)

Trainee Handout
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Objectives

Demonstrate a comprehensive understanding of

· determining entitlement to IU, 

· assigning the appropriate effective date, and
· establishing entitlement to all applicable ancillary benefits.

References

All M21-1 references are found in the Live Manual Website.

· 38 CFR 

 HYPERLINK "http://www.ecfr.gov/cgi-bin/text-idx?SID=ad275643432556b9dda942343fb89296&mc=true&node=pt38.1.4&rgn=div5" 4.16, Total Disability Ratings for Compensation Based on Unemployability of the Individual
· 38 CFR 4.10, Functional Impairment
· M21-1, Part IV, Subpart 

 HYPERLINK "https://vaww.compensation.pension.km.va.gov/system/templates/selfservice/va_ka/" ii.2.F, Compensation Based on Individual Unemployability (IU) 
· M21-1, Part III, Subpart iv.

 HYPERLINK "https://vaww.compensation.pension.km.va.gov/system/templates/selfservice/va_ka/portal.html?encodedHash=%23!agent%2Fportal%2F554400000001034%2Farticle%2F554400000014205%2FM21-1-Part-III-Subpart-iv-Chapter-6-Section-B-Determining-the-Issues" 6.B, Determining the Issues
· M21-1, Part IV, Subpart 

 HYPERLINK "https://vaww.compensation.pension.km.va.gov/system/templates/selfservice/va_ka/portal.html?encodedHash=%23!agent%2Fportal%2F554400000001034%2Farticle%2F554400000014571%2FM21-1-Part-IV-Subpart-ii-Chapter-2-Section-H-Special-Monthly-Compensation-SMC" ii.2.H, Special Monthly Compensation (SMC) 
Knowledge Check
Match Column A to the statement in Colum B. Write the correct number in the “Response” column. 
	Response
	 Column A
	Column B

	
	Schedular Criteria under §4.16
	1. VA Form 21-8940 claiming IU, or other valid application including an indication of inability to work due to SC conditions.

	
	VA Form 21-8940
                      
	2. Veteran is not working due to a bad job market.

	
	VA Form 21-4192 
	3. Application for Increased Compensation Based on Unemployability.

	
	Unemployed
	4. The evidence shows that the Veteran meets schedular criteria and is unemployable due to SC conditions.

	
	Unemployable
	5. Request for Employment Information in Connection with Claim for Disability Benefit.

	
	Gainful Employment
	6. Employment at a family business or sheltered workshop, when earned annual income exceeds the poverty threshold.

	
	Marginal Employment
	7. Incapable of substantially gainful employment.

	
	Protected Environment
	8. Veteran’s combined disability evaluation is not total (100%), but he/she has one service-connected disability at 60%; or two or more service-connected disabilities combined at 70% or more, with at least one rated at 40 % or more

	
	Expressly Raised
	9. When a Veteran’s earned annual income does not exceed the amount established by the U.S. Department of Commerce, U.S. Census Bureau, as the poverty threshold for one person.

	
	Reasonably Raised
	10. Competitive (not protected) employment, and with earnings exceeding the amount established by the U.S. Department of Commerce, U.S. Census Bureau, as the poverty threshold for one person.


Answer the following questions based on the facts provided. (You will need the combinator to correctly answer the questions.)
1. A Veteran who has a 70% overall combined evaluation, with 50% for sleep apnea, 20% for left shoulder degenerative joint disease (DJD), 10% for left knee DJD, and 10% for tinnitus, applies for IU benefits with a completed VA Form 21-8940, identifying left knee and shoulder as the conditions that prevents employment. 

Does the Veteran meet schedular criteria for IU?   FORMCHECKBOX 
 Yes   FORMCHECKBOX 
 No
2. A Veteran who has a 60% overall combined evaluation, with 20% for right shoulder DJD, 20% for left shoulder DJD, 10% for left knee DJD, 10% for right knee DJD, and 10% for bilateral flat feet, applies for IU benefits with a completed VA Form 21-8940, indicating that all service connection conditions prevent employment.  

Does the Veteran meet schedular criteria for IU?   FORMCHECKBOX 
 Yes   FORMCHECKBOX 
 No
3. A Veteran who has a 60% overall combined evaluation, with 20% for type II diabetes mellitus (DM) due to agent orange (AO) exposure, 20% for residuals of prostate cancer due to AO exposure, 10% for coronary artery disease (CAD) due to AO exposure, 10% for right leg peripheral neuropathy (PN) associated with type II DM, 10% for left  leg PN associated with type II DM, and 0% for erectile dysfunction (ED), applies for IU benefits with a completed VA Form 21-8940, indicating that all service connection conditions prevent employment.  
Does the Veteran meet schedular criteria for IU?   FORMCHECKBOX 
 Yes   FORMCHECKBOX 
 No
Answer the following questions. 
1. Every claim for IU requires a custom 5103 Notice.   FORMCHECKBOX 
 True   FORMCHECKBOX 
 False
2. Claims received on 21-526EZ do not need additional 5103 Notice of any kind.   FORMCHECKBOX 
 True   FORMCHECKBOX 
 False
3. When the Veteran does not identify the disability(ies) that cause IU, it is a claim for increase in all service connected conditions.   FORMCHECKBOX 
 True   FORMCHECKBOX 
 False
4. Every IU claim warrants a general medical examination.   FORMCHECKBOX 
 True   FORMCHECKBOX 
 False
5. VA Form 21-8940 is a required form in order to grant IU.   FORMCHECKBOX 
 True   FORMCHECKBOX 
 False
6. VA Form 21-4192 is a required form in order to grant IU.   FORMCHECKBOX 
 True   FORMCHECKBOX 
 False
7. Exams for increase(s) are needed for every claim for IU.   FORMCHECKBOX 
 True   FORMCHECKBOX 
 False
8. We should order a medical opinion asking the doctor whether or not the Veteran is “unemployable” due to his or her SC disabilities.   FORMCHECKBOX 
 True   FORMCHECKBOX 
 False
9. We must request Social Security Disability records in every case.   FORMCHECKBOX 
 True   FORMCHECKBOX 
 False
10. A determination that a Veteran is unemployable is a legal determination that rests solely with the rating activity.   FORMCHECKBOX 
 True   FORMCHECKBOX 
 False
Granting IU – Scenarios
Slide 6

1. Veteran worked as a roofer, until he fell off of a ladder and injured his back. He is in receipt of SS disability for his back. He has since been granted an increase in his bilateral lower extremity diabetic neuropathy (20% each), and is also SC for diabetes (20%), and bilateral upper extremity diabetic neuropathy (20% each). He is claiming IU due to his neuropathies, indicating the symptoms in his hands and legs would prevent him from getting a job as a roofer. The medical evidence of record supports this. 

Are you going to grant IU?   FORMCHECKBOX 
 Yes   FORMCHECKBOX 
 No

· If no, why?

2. In the same scenario above, consider if the Veteran had NOT fallen of the roof and injured his back, but rather had retired based on age and eligibility. 

Are you going to grant IU?   FORMCHECKBOX 
 Yes   FORMCHECKBOX 
 No

· If no, why?

3. Veteran who is 22 years old was recently medically boarded out due to residuals of injuries sustained in Iraq. The only job experience she has is as a heavy equipment operator in the military. She is claiming IU due to residuals of traumatic brain injury (TBI), indicating she is no longer allowed to drive based on involuntary movement disorder caused by the TBI. The evidence supports this statement.
Are you going to grant IU?   FORMCHECKBOX 
 Yes   FORMCHECKBOX 
 No

a. If no, why?
Slide 8

4. Veteran with a high school degree, worked manual labor for a construction company for 20 years after his military service. He has no other training or work experience. The doctor indicates upon examination that his SC heart condition (which is 60%) precludes him from strenuous physical activity, but he is certainly capable of working a desk job. 
Are you going to grant IU?   FORMCHECKBOX 
 Yes   FORMCHECKBOX 
 No

a. If no, why?
5. In the same scenario above, consider if the examiner did not specifically state preclusion of strenuous physical activities, but found >3-5 METs (Per MEPSS: Light to medium housework is 2 to 4, Heavy housework or yard work is approximately 5 to 6).
Are you going to grant IU?   FORMCHECKBOX 
 Yes   FORMCHECKBOX 
 No

a. If no, why?
Determining the Effective Date: Flow Chart

This chart should only be referred to once you have everything of record and have already determined that you are granting IU. It is a guide to assist you in determining the correct effective date. Follow the blue arrows for yes answers, and the red for no.
 

















Determining the Effective Date: Fillable Chart & Guide
Identify the type of claim it is, and the corresponding regulations for effective date determination. Please note, these charts are only applicable if you have already determined that you are granting IU.
	Identify the type of claim
	Regulation considerations

	Original
	§3.400(b)(2), and §3.114, or PL 112-154, Section 506.

	New
	§3.400(b)(2), and §3.114.

	Increase
	§3.400(o), and §3.114

	Reopen
	§3.400(r), and §3.114

	Reconsideration
	§3.400(q), and §3.114.


Then, fill in the following dates:
	Identify the following
	

	Date of intent to file (ITF) (if applicable)
	

	Date of receipt of claim for IU
	

	Date of Veteran’s last rating decision (if applicable)
	

	Date the Veteran met the schedular (or extra-schedular) criteria
	

	If rated within the last year: effective date(s) of grant(s) of increase(s), or SC, for condition(s) effecting employability
	

	Date the Veteran last maintained substantially gainful employment
	


Answer the following questions. 

1. Was this claim for IU received within a year of a rating decision?  Yes or No

If No, proceed to 2.

a. If yes, did this rating decision establish schedular (or extra-schedular) entitlement to IU, or grant an increase, or SC for, a condition that contributes to IU?  Yes or No 

If No, proceed to 2.

b. If yes, did the Veteran stop working prior to the effective date established by the rating decision? Yes or No

If No, proceed to 2.

c. If yes, the effective date will be either the date the Veteran met schedular (or extra-schedular) criteria, or the date of grant of increase or SC, depending on the facts of your case and the conditions supporting the grant/basis of IU.

2. Was the claim received within a year of the last day the Veteran worked?  Yes or No

a. If yes, the effective date will be the day after the Veteran’s last day of work.

b. If no, the effective date will be date of receipt of claim.

Determining the Effective Date – Scenarios
Review the facts provided below, answer the questions below.
Vietnam Veteran files an original claim for CAD on VA Form 21-526EZ, received January 21, 2016. Rating decision dated March 15, 2016 granted CAD at 60%, effective January 21, 2015, one year prior to date of receipt of claim, based on §3.114. Veteran submits VA Form 21-8940 on June 9, 2016 showing that he has not worked since the date he had a heart attack on August 5, 2009. His occupation was a fire fighter. The examiner indicates that the CAD limits his ability to perform physical activities, to include any exercise other than mild/moderate walking or low impact activities.  
Are you going to grant IU?   FORMCHECKBOX 
 Yes   FORMCHECKBOX 
 No
· If no, why?

· If yes, what is the correct effective date?

 FORMCHECKBOX 
 January 21, 2016, date of receipt of claim for CAD.
 FORMCHECKBOX 
 January 21, 2015, the effective date of the grant of CAD.

 FORMCHECKBOX 
 June 9, 2016, the date of receipt of claim for IU. 

 FORMCHECKBOX 
 August 6, 2009, the day after the Veteran’s last day of work.
Now let’s mix things up a bit…
Would the effective date of IU change (and if so, how) if this fact pattern said: 

1) Vietnam Veteran files an original claim for CAD on VA Form 21-526EZ, received January 21, 2015. Would this change the effective date for SC CAD?   FORMCHECKBOX 
 Yes   FORMCHECKBOX 
 No  Would this change the effective date for IU?   FORMCHECKBOX 
 Yes   FORMCHECKBOX 
 No  New Date:____________________
2) Veteran submits VA Form 21-8940 on June 9, 2016 showing that he returned to work after he had a heart attack on August 5, 2009. He continued to work until December 10, 2015, at which time his shortness of breath and chest pain became too much for him to work through. Would this change the effective date of IU?   FORMCHECKBOX 
 Yes   FORMCHECKBOX 
 No  New Date:____________________
3) Veteran submits VA Form 21-8940 on June 9, 2016 showing that he returned to work after he had a heart attack on August 5, 2009. He continued to work until June 1, 2016, at which time his shortness of breath and chest pain became too much for him to work through. Would this change the effective date of IU?   FORMCHECKBOX 
 Yes   FORMCHECKBOX 
 No  New Date:____________________
4) Veteran submits VA Form 21-8940 on April 1, 2017 showing that he has not worked since the date he had a heart attack on August 5, 2009. Would this change the effective date of IU?   FORMCHECKBOX 
 Yes   FORMCHECKBOX 
 No New Date:____________________
5) Veteran submits VA Form 21-8940 on April 1, 2017 showing that he returned to work after he had a heart attack on August 5, 2009.  He continued to work until June 1, 2016, at which time his shortness of breath and chest pain became too much for him to work through.  Would this change the effective date of IU?   FORMCHECKBOX 
 Yes   FORMCHECKBOX 
 No  New Date:____________________
Generating the Rating Decision – Scenarios

SMC S Examples Slide 16
Based only on the facts provided, please determine if the Veteran would or would not be entitled to SMC at the housebound rate.

1. IU is based on 70% PTSD, and the Veteran has additional SC evaluations for headaches and a back condition that combine to 60%.  
 FORMCHECKBOX 
 Grant SMC S   FORMCHECKBOX 
 Cannot grant SMC S
2. IU is based on a “single 60%” SC rating based on 20% diabetes, 20% residuals of prostate cancer, 10% CAD, 10% RLE PN, and 10% LLE PN (common etiology) and the Veteran has additional SC evaluations for headaches and a back condition that combine to 60%. 
 FORMCHECKBOX 
 Grant SMC S   FORMCHECKBOX 
 Cannot grant SMC S
3. IU is based on 70% TBI, and the Veteran has additional SC evaluations 20% diabetes, 20% residuals of prostate cancer, 10% CAD, 10% RLE PN, and 10% LLE PN; that combine to 60%. 
 FORMCHECKBOX 
 Grant SMC S   FORMCHECKBOX 
 Cannot grant SMC S
4. IU is based on 60% hearing loss, and the Veteran has additional SC evaluations 30% right knee replacement, and 30% left knee replacement; that combine to 60%. 
 FORMCHECKBOX 
 Grant SMC S   FORMCHECKBOX 
 Cannot grant SMC S

5. IU is based on 30% right knee replacement, and 30% left knee replacement (disabilities of both lower extremities and/or affecting a single body system), and has additional SC evaluation of 60% for hearing loss.  
 FORMCHECKBOX 
 Grant SMC S   FORMCHECKBOX 
 Cannot grant SMC S

6. IU is based on a “single 60%” SC rating based on 40% arthritis of the right shoulder, and 20% arthritis of the left shoulder (disabilities of both upper extremities and/or affecting a single body system), and the Veteran has additional SC evaluations for 30 % CAD, 20% back sprain, 10% arthritis right knee, and 10% tinnitus; that combine to 60%. 
 FORMCHECKBOX 
 Grant SMC S   FORMCHECKBOX 
 Cannot grant SMC S
7. IU is based on an extra-schedular grant of IU for 40% degenerative disc disease, and has additional SC evaluations 50% sleep apnea and 20% right should degenerative joint disease; that combine to 60%. 
 FORMCHECKBOX 
 Grant SMC S   FORMCHECKBOX 
 Cannot grant SMC S
8. IU is based on 40% degenerative disc disease, 50% sleep apnea and 20% right shoulder degenerative joint disease, and the 50% sleep apnea and 20% right shoulder degenerative joint disease combine to 60%. 
 FORMCHECKBOX 
 Grant SMC S   FORMCHECKBOX 
 Cannot grant SMC S
VBMS-R Glossary Text (as of September 20, 2016) Slide 18
	IU 
	Your claim for individual unemployability was denied because the evidence does not show you are unable to secure or follow a substantially gainful occupation as a result of service-connected disabilities.Your claim for individual unemployability was denied because the evidence does not show you are unable to secure or follow a substantially gainful occupation as a result of service-connected disabilities. 

	IU1 
	Substantially gainful employment is defined as employment at which non-disabled individuals earn their livelihood with earnings comparable to the particular occupation in the community where the veteran resides.Substantially gainful employment is defined as employment at which non-disabled individuals earn their livelihood with earnings comparable to the particular occupation in the community where the veteran resides.

	IU2 
	Total disability ratings for compensation based on individual unemployability may be assigned where the schedular rating is less than total if it is found that the disabled person is unable to secure or follow a substantially gainful occupation as a result of 1) a single service-connected disability ratable at 60 percent or more, or 2) as a result of two or more disabilities, provided at least one disability is ratable at 40 percent or more, and there is sufficient additional service-connected disability to bring the combined rating to 70 percent or more. For the purposes of one 60 percent disability, or one 40 percent disability in combination, the following will be considered as one disability: disabilities of one or both upper extremities; or of one or both lower extremities, including the bilateral factor, if applicable; disabilities resulting from common etiology or a single accident; disabilities affecting a single body system (e.g. orthopedic, digestive, respiratory, cardiovascular-renal, neuropsychiatric); multiple injuries incurred in action; or multiple disabilities incurred as a prisoner of war. Prior employment or unemployment status is immaterial if your disabilities render you unemployable.Total disability ratings for compensation based on individual unemployability may be assigned where the schedular rating is less than total if it is found that the disabled person is unable to secure or follow a substantially gainful occupation as a result of 1) a single service-connected disability ratable at 60 percent or more, or 2) as a result of two or more disabilities, provided at least one disability is ratable at 40 percent or more, and there is sufficient additional service-connected disability to bring the combined rating to 70 percent or more. For the purposes of one 60 percent disability, or one 40 percent disability in combination, the following will be considered as one disability: disabilities of one or both upper extremities; or of one or both lower extremities, including the bilateral factor, if applicable; disabilities resulting from common etiology or a single accident; disabilities affecting a single body system (e.g. orthopedic, digestive, respiratory, cardiovascular-renal, neuropsychiatric); multiple injuries incurred in action; or multiple disabilities incurred as a prisoner of war. Prior employment or unemployment status is immaterial if your disabilities render you unemployable.

	IU416 
	We denied your claim for individual unemployability because you do not have one disability rated at 60%, or a combined rating of at least 70% with one disability rated at 40%, and the evidence does not demonstrate that you are unable to secure or follow substantially gainful occupation solely due to service-connected conditions.


Per M21-1 IV.ii.2.F.4.l, Information to Include in the Rating Decision, if the Veteran fails to complete and return the VA Form 21-8940, include the following language explaining the basis for the denial:

Entitlement to individual unemployability is denied because you have not been found unable to secure or follow a substantially gainful occupation as a result of service connected disabilities.
On [insert the date of the development letter that initially requested completion of the VA Form 21-8940 as Month DD, YYYY], we wrote and asked you to send us a completed VA Form 21-8940, Veteran’s Application for Increased Compensation Based on Unemployability. As of this date, we have not received a complete VA Form 21-8940. This form is required to further consider your claim.
Practical Exercise
Review the below scenarios, and answer each question based on the facts provided. (You will need the combinator to correctly answer the questions.)
1. Veteran is SC for PTSD 70%, degenerative disc disease of the spine 40%, and migraines 30%.
Does the Veteran meet schedular criteria for IU?   FORMCHECKBOX 
 Yes   FORMCHECKBOX 
 No
If Yes can you grant IU based on one disability? (assuming the evidence supports this.) 

 
 FORMCHECKBOX 
 Yes   FORMCHECKBOX 
 No    If Yes, Based on which disability?___________________

And, can you grant SMC S?   FORMCHECKBOX 
 Yes   FORMCHECKBOX 
 No    
2. Veteran is SC for DM with ED due to AO 20%, residuals of prostate cancer due to AO 20%, CAD due to AO 10%, PN right lower extremity (RLE) 2nd to DM 10%, and PN left lower extremity (LLE) 2nd to DM 10%.
Does the Veteran meet schedular criteria for IU?   FORMCHECKBOX 
 Yes   FORMCHECKBOX 
 No
If Yes can you grant IU based on one disability? (assuming the evidence supports this.) 

 
 FORMCHECKBOX 
 Yes   FORMCHECKBOX 
 No    If Yes, Based on which disability?___________________

And, can you grant SMC S?   FORMCHECKBOX 
 Yes   FORMCHECKBOX 
 No    
3. Veteran is SC for CAD due to AO 60%, DM type II due to AO 20%, PN RLE 2nd to DM 20%, PN LLE 2nd to DM 20%, and tinnitus 10%. 
Does the Veteran meet schedular criteria for IU?   FORMCHECKBOX 
 Yes   FORMCHECKBOX 
 No
If Yes can you grant IU based on one disability? (assuming the evidence supports this.) 

 
 FORMCHECKBOX 
 Yes   FORMCHECKBOX 
 No    If Yes, Based on which disability?___________________

And, can you grant SMC S?   FORMCHECKBOX 
 Yes   FORMCHECKBOX 
 No    
4. Veteran is SC for arthritis right shoulder 50%, and arthritis left shoulder 20%

Does the Veteran meet schedular criteria for IU?   FORMCHECKBOX 
 Yes   FORMCHECKBOX 
 No
If Yes can you grant IU based on one disability? (assuming the evidence supports this.) 

 
 FORMCHECKBOX 
 Yes   FORMCHECKBOX 
 No    If Yes, Based on which disability?___________________

And, can you grant SMC S?   FORMCHECKBOX 
 Yes   FORMCHECKBOX 
 No    
5. Veteran is SC for eczema 30%, asthma 30%, 10% arthritis right knee, and hiatal hernia 10%. 
Does the Veteran meet schedular criteria for IU?   FORMCHECKBOX 
 Yes   FORMCHECKBOX 
 No
If Yes can you grant IU based on one disability? (assuming the evidence supports this.) 

 
 FORMCHECKBOX 
 Yes   FORMCHECKBOX 
 No    If Yes, Based on which disability?___________________

And, can you grant SMC S?   FORMCHECKBOX 
 Yes   FORMCHECKBOX 
 No    
Effective date is date of receipt of claim!











Was the claim for IU received within a year of a rating decision? 





No





Received within a year of last day of work?





Received within a year of last day of work?





Yes





No





Received within a year of last day of work?








Did the rating decision established schedular entitlement to IU, or grant an increase in, or SC for, a condition that contributes to IU.





Received within a year of last day of work?





Received within a year of last day of work?





Received within a year of last day of work?





No





Yes





Effective date is day after last day of work!








Yes





No





Did the Veteran stop working prior to the effective date established by the rating decision?





Yes





No





Effective date is either the date schedular criteria was met, or date of increase or new SC.








Was the claim associated with this rating decision received within a year of the Veteran’s last day of work?





*Please note, this chart does not account for claims received within a year of a C&C rating decision, but the associated claim may still be pertinent to effective date determination. Also, reopened claims are not specifically addressed.





Yes
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