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Objectives

· Introduction to Public Law 112-154, sections 504 and 505

· Overview of Section 5103 Notice
· Identify VA Forms addressing Section 5103 Notice
· Development involved under a Section 5103 Notice

References

All M21-1 references are found in the Live Manual Website
· Public Law 112-154, Section 504, Authorization of use of electronic communication to provide notice to claimants for benefits under laws administered by the Secretary of Veterans Affairs.
· Public Law 112-154, Section 505, Duty to assist claimants in obtaining private records
· 38 U.S.C. 5103, Notice to claimants of required information and evidence
· 38 CFR 3.159, Department of Veterans Affairs assistance in developing claims
· M21-1, Part I, Chapter 1, B, Duty to Notify Under 38 U.S.C. 5102 and 5103
Topic 1: Section 5103 Notice
Background Information

On November 9, 2000, Congress enacted the Veterans Claims Assistance Act (VCAA), which provided that VA has a duty to assist a claimant who files a substantially complete application in obtaining evidence to substantiate his or her claim before making a decision on the claim. The law eliminated the concept of a well-grounded claim, redefined VA’s duty to assist, and mandated specific notice requirements.

Over time processing claims under VCAA we learned that this process was inefficient and created long delays in claim process time. 

On August 6, 2012 congress enacted Public Law 112-154 (PL 112-154). In sections 504 (Authorization of use of electronic communication to provide notice to claimants for benefits under laws administered by the Secretary of Veterans Affairs.) and 505 (Duty to assist claimants in obtaining private records) amended 38 U.S.C 5103and provided the Veterans Administration the ability to change claim processing and reduce the noted delays. 
In turn the Veterans Benefits Administration (VBA) discontinued the use of the term VCAA and replaced it with Section 5103 Notice commonly referred to as just 5103. 

This process allow the VBA to make 5103 requirements available to the claimant prior to claim submission by incorporating the required information into the VA Form 21-526EZ, 21-527EZ and 21-534EZ in the instruction section of each form.
Public Law 112-154, sections 504 and 505
Section 504

PL 112-154, Honoring America’s Veterans and Caring for Camp Lejeune Families Act of 2012, Section 504, amended 38 U.S.C. 5103 to streamline VA’s duty to notify responsibilities.

These statutory changes, among other things, permit VA to

· provide Section 5103 notices by the most effective means available, including electronic communications

· provide Section 5103 notices before, rather than after, the submission of a claim such as attaching the notice to an application 

· eliminate the need to provide additional Section 5103 notices on subsequent claims if the same type of Section 5103 notice has already been provided on a current pending claim within the previous year, and

· utilize emails as a way to transmit Section 5103 notices; however, this is currently not a viable option due to privacy and security concerns.

Important: Although PL 112-154 indicates that VA’s duty to notify responsibilities no longer apply when VA can award the maximum benefit based on the evidence of record, VA will refrain from implementing procedures in the manual on this issue until a substantive rule-making is implemented through VA regulation in 38 CFR 3.159.
Section 505
	
	PL 112-154, Section 505, amended 38 U.S.C. 5103A to streamline VA’s duty to assist responsibilities.

These statutory changes, among other things, permit VA to

· make not less than two requests to a custodian of a private record (which was consistent with VA procedures prior to enactment of PL 112-154), and

· encourage claimants under VA regulations to submit relevant private medical records if such submission does not burden the claimant. 

Important: Although PL 112-154 indicates that VA’s duty to assist responsibilities no longer apply when VA can award the maximum benefit based on the evidence of record, VA will refrain from implementing procedures in the manual on this issue until a substantive rule-making is implemented through VA regulation in 38 CFR 3.159. 


VA Forms that Provide 5103 Requirements
The following VA forms include the required 5103 notice to the Veteran: 
· VA Form 21-526EZ Application for Disability Compensation and Related Compensation Benefits 
· VA Form 21-527EZ  Application for Pension
· VA Form 21-534EZ Application for DIC, Death Pension, and/or Accrued Benefits
There is no requirement to send a letter containing required information to meet 5103 notice requirements, if a claimant’s submits a claim on any of these forms. 
All other acceptable claim forms will require development to the claimant and provide 5103 notice. 
Note: When a claimant files a claim in VONAPP (Veterans On-Line Application) or a claim in eBenefits the EZ forms are provided. Also we must have the claimant’s signature or electronic signature on the form submitted acknowledging receipt of WTEMS (What the Evidence Must Show). 

Development Required for Non EZ Forms 
Veterans can still submit claims on several forms that will still be accepted as claims and not as intent to file or a request for application. The most common forms that are not accepted are VA Form 21-526, Veterans Application for Compensation and/ or Pension, VA Form 21-526b, Veterans Supplemental Claim for Compensation and VA Form 21-8940 Veteran's Application for Increased Compensation based on Unemployability. 

These forms do not provided the required 5103 notice that is embedded into the “EZ” form(s). When these forms are received the Intake Processing Center within the Regional Office (RO) of receipt, will send Standard 5103 notice letter to the claimant. 

The Standard 5103 notice letter provides the required information to the claimant. In the rare instance when the Standard 5103 letter has not been sent and the claim is not received on an “EZ” form then a traditional 5103 letter (also known a Custom 5103 letter) must be sent by the VSR assigned the claim. 

Note: Non-original claims signed and submitted by a power of attorney (POA) only, using means other than SEP for submission, require sending the claimant an automated Section 5103 notice at the time of establishment of the EP. 
Custom 5103 Letter Requirements 
See below table for the required elements and actions to take when issuing a claimant a Section 5103 notice letter.

	Required Element
	Action

	What the evidence must show (WTEMS) to substantiate the claim
	Provide the following WTEMS, when a claim for direct or increased service connection is sought

· original service connection (also referred to as the continuity WTEMS),

· secondary service connection (which includes information regarding aggravation), and

· the increased rating attachments.

	Information the claimant is responsible for submitting to VA
	Request the claimant to

· identify any records he/she believes are relevant to the claim, and

· complete VA Form 21-4142, Authorization to Disclose Information to the Department of Veterans Affairs (VA), and VA Form 21-4142a, General Release for Medical Provider Information to the Department of Veterans Affairs (VA), where appropriate. This will allow VA to request private medical records on the claimant’s behalf.

	Time limit for submission of evidence
	Inform the claimant that

· if he/she does not respond to the request for information within 30-days of the date of the request, VA may decide the claim based on all the information and evidence of record, and

· he/she has one year from the date of the request to submit any evidence or information to substantiate the claim.

	Evidence VA will attempt to obtain on the claimant’s behalf
	Inform the claimant of the evidence VA is requesting, such as

· service treatment records (STRs),

· private records (when VA Forms 21-4142 and 21-4142a are received and complete), and

· medical examination requests

	Section 5103 notice response form
	Inform the claimant that he/she may

· notify VA that he/she has no further information or evidence to submit, and

· request a decision on his/her claim without further delay.


Note: You may need to add additional WTEMS paragraphs based on the claim conditions submitted by the claimant. In addition, new VBMS Functionally will add a 5103 Notice (WTEMS) whenever any WTEMS selection is made, however per the manual, you should also add SC Comp, Secondary and Increase WTEMS to a custom 5103 letter.
Subsequent Development 
Subsequent development is a general term use for any development that is needed after the section 5103 requirements had been provided to the claimant. 

When claims are received on an EZ form development to the claimant is normally not required. The majority of subsequent development does not involve notifying the claimant and is done by the VBA without input from the claimant. 
The following instances will require development to the claimant despite the fact that section 5103 requirements has been met (either EZ form or standard 5103 notice). 

· Claim is on required form but an additional required form was not provided and is necessary for development of the claim (Individual Unemployability claim with no VA Form 21-8940 or Post Traumatic Stress Disorder claim with no VA Form 21-0781, Statement in Support of claim for Service Connection for Post-Traumatic Stress Disorder). 

· Veteran identified a private medical provider and a VA Form 21-4142 was not provided. 

Note: This list is not all inclusive but is the most frequent seen scenarios that require development to the clamant although all required section 5103 elements have been previously provide. 

Attachment A: 5103 Job Aid

1. Is the claim submitted on an EZ form?

a. Yes, 5103 requirements are met; no further action necessary.

b. No, go to 2.

2. Was standard 5103 letter sent by IPC at claims establishment?

a. Yes, 5103 requirements met no further action necessary.

b. No, got to 3.

3. Has custom 5103 letter been sent?

a. Yes, and it included Service connected, Increase, Secondary and any other applicable WTEMS (New VBMS Functionally will add a 5103 Notice (WTEMS) whenever any WTEMS selection is made, however per the manual, you should also add SC Comp, Secondary and Increase WTEMS to a custom 5103 letter).  5103 requirements met -  no further action necessary.

b. No, send custom 5103 letter include Service Connection, Increase, Secondary and any other WTEMS that apply to the claimed contentions.

NOTE: If the Veteran has received a 5103 letter or signed and EZ form within one year of the date of the current claim, new 5103 Notice is not required.
Practical Exercise
Instructions: Answer the following questions.
1. Explain Veteran Claims Assistance Act (VCAA).
2. PL 112-154, Honoring American’s Veterans and Caring for Camp Lejeune Families Act of 2012 amended 38 USC 5103 to streamline VA’s duty to notification responsibilities. Name three of the statutory changes.
3. What are three VA Forms that provide Section 5103 Notices?
4. Under PL 112-154, Section 505, list two of the statutory changes.
5. True/False – If a Veteran submits a claim on an EZ form, there is no requirement to send a letter containing a 5103 notice, as 5103 notice requirements have been met.
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