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Objectives

· Evaluate the general information and the development for Claims for Service Connection for Radiogenic Diseases under 38 CFR 3.309(d)

· Evaluate the general information and the development for Claims for Service Connection for Disabilities resulting from Ionizing Radiation Exposure under 38 CFR 3.311
· Determine the basic criteria for radiation exposure claims
References

· 38 CFR 3.309(d), Disease Subject to Presumptive Service Connection

· 38 CFR 3.311, Claims Based on Exposure and Dose
· 38 CFR 3.303, Principles Relating to Service Connection
· M21-1, Part IV,ii,1.B, Claims for Service Connection for Radiogenic Diseases Under 38 CFR 3.309(d)
· M21-1, Part IV,ii,1.C, Claims for Service Connection for Disabilities Resulting from Ionizing Radiation Exposure Under 38 CFR 3.311
· 38 USC 1112, Presumptive Service Connected Conditions
Topic 1: Types of Radiation Exposure 
 This topic will allow you the trainee to identify the types of radiation exposure and differentiate between claims filed under 38 CFR 3.309(d) and 38 CFR 3.311.
	Types of Exposure

Slides 4-7



	A Veteran may be eligible for presumptive service connection (SC) under 38 CFR 3.309(d) (38 U.S.C. 1112) only if he/she participated in one of the following radiation-risk activities

· internment as a former prisoner of war (FPOW) in Japan

· post-war occupation of Hiroshima or Nagasaki

· participation in atmospheric nuclear weapons testing

· participation in underground nuclear weapons testing at Amchitka Island, Alaska, or

· assignment to a gaseous diffusion plant at

· Paducah, Kentucky

· Portsmouth, Ohio, or

· area K25 at Oakridge, Tennessee.

Veteran must have been exposed to 38 CFR 3.311 ionizing radiation as a result of participation in

· atmospheric testing of nuclear weapons

· the occupation of Hiroshima or Nagasaki, Japan from September 1945 until July 1946, or

other radiation-risk activities as claimed

	Presumptive Service Connection for 38 U.S.C. 1112 Radiogenic Disease


	There are two sets of radiogenic conditions with separate development paths. 

· Conditions considered presumptive under 38 CFR 3.309(d) are considered service-connected for any Veteran who participated in a radiation activity (38 CFR 3.309(d) (3) (ii)) while serving on active duty, active duty for training, or inactive duty for training.

· Service connection for other radiogenic conditions can also be granted but require development for a reconstructed dose estimate. These conditions are in 38 CFR 3.311. 



	38 CFR 3.309(d) Claims 

	Navigate to 38 CFR 3.309(d) through the C&P Intranet.  Ask trainees to identify key words or phrases and discuss each briefly. They should include:

· Diseases covered by this section

· Radiation-exposed Veteran

· Radiation-risk activity

· Atmospheric detonation

· Onsite participation

· Operational period

· Occupation of Hiroshima Or Nagasaki, Japan, by US forces

Understand that the diseases listed under this regulation deal with exposure due to atmospheric testing, occupation duty in Hiroshima and Nagasaki, or internment as a POW in Japan, NOT occupational exposure.

Additionally, that an operation or test covered a period of nuclear shots or detonations. Many Veterans will submit a claim with the name of a test shot or event name. 

Reference and emphasize the use of Announced United States Nuclear Tests, July 1945 through December 1992, issued by the Department of Energy. For example, there were a minimum of 69 shots under Operation Nougat with names such as Antler, Danny Boy and Packrat. 

Understand that the diseases that fall under this regulation (in the absence of evidence to the contrary) are to be considered service-connected. There is no time limit. The amount of radiation to which a Veteran was exposed is not a factor.

	38 CFR 3.311 Claims 

	Have trainees navigate to 38 CFR 3.311. Hold a brief discussion on the significant differences between claims under 38 CFR 3.309(d) and 38 CFR 3.311.  Key phrases and differences should include the following:

· Diseases that fall under this regulation are NOT presumptive in nature.

· Some of the diseases are on both lists, some on only one.

· Under 38 CFR 3.311, there is a time limit for manifestation of the condition (most conditions, leukemia is an exception- no time limit).

· Claims under 38 CFR 3.311 require dose estimates.

· Claims under 38 CFR 3.311 may include occupational exposure.

· Claims under 38 CFR 3.311 must be referred to Central Office for opinion

Note: A U.S. serviceman who participated in a test involving the atmospheric detonation of a nuclear device by any government allied with the United States during World War II is still entitled to benefits.

These cases require more development than claims under 38 CFR 3.309(d) and service connection cannot be granted without referral to Central Office.

	All Other Claims
	Inform the trainees that if the claimed disability or disease is not one associated with radiation exposure under 38 CFR §3.309(d) or 38 CFR §3.311, consider the disability or disease for direct service connection under 38 CFR 3.303.


Topic 2: Identification of Basic Criteria Prior to Development
This topic will allow you the trainee to identify that the basic criteria of a radiation exposure claim has been met prior to undertaking development.
	Criteria Under 38 CFR 3.309(d)
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	Before undertaking development of a claim, the following criteria must be met:

Under 38 CFR 3.309(d)

· One of the presumptive radiogenic diseases listed in 38 CFR 3.309(d) must be showed to exist by medical evidence.

· It must be alleged the disability was the result of participation in a radiation-risk activity.

If the criteria is not met: 

· No further development under 38 CFR 3.309(d) is warranted

· Consider the claim as

· Any other claim for direct SC under 38 CFR 3.303, or

a) A claim for ionizing radiation exposure under 38 CFR 3.311

	Criteria Under 38 CFR 3.311



	Before undertaking development of a claim, the following criteria must be met: 

· The Veteran has one of the radiogenic diseases listed in 38 CFR 3.311(b) (2) or has submitted a verified medical opinion showing that an unlisted claimed condition is a radiogenic disease. 

· The Veteran was exposed to ionizing radiation while a participant involving the atmospheric nuclear weapons testing, the post-war occupation of Hiroshima or Nagasaki from September 1945 until July 1, 1946, POW internment in Japan, or there was exposure to ionizing radiation from other service activities (i.e., X-ray technician, reactor plant activities, nuclear medicine, radiography, etc.). 

If the criteria is not met:

· No further development under 38 CFR 3.311 is warranted

· Consider the claim as

· Any other claim for direct SC under 38 CFR 3.303, or

· The denial of benefits under all applicable laws and regulations, if warranted, will be accomplished by a rating decision.


Topic 3: Development
This topic will allow the trainee to identify the steps in developing a radiation exposure claim for diseases presumptive under 38 CFR 3.309 and ionizing radiation claims under 38 CFR 3.311.

	Presumptive Service Connection Under 3.309(d)
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	Before undertaking development of a claim for SC for a radiogenic disease, the following criteria must be met

· one of the radiogenic diseases listed in 38 CFR 3.309(d)(2) must be shown to exist by medical evidence, and

· the claimant must allege that the disability was the result of participation in a radiation-risk activity as defined in 38 CFR 3.309(d) (3).

The VA must have a copy of the Veteran’s service medical records, verification of service, etc., that is required in all basic cases for compensation.

Note:  Veterans seeking benefits in connection with exposure to nuclear radiation are authorized by the Exposure to Nuclear Radiation and DoD Secrecy Agreement to divulge to the VA the name, location of their command, duties performed, dates of service, and related information necessary to validate exposure to nuclear radiation.

	Ionizing Radiation Claims Under 38 CFR 3.311
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	If service connection cannot be established under 38 CFR §3.309(d), then consider 38 CFR §3.311. The evidence needed for this type of claim is more extensive than under 38 CFR §3.309(d) and service connection cannot be established without referral to Central Office. 

Emphasize that VA must have a copy of the Veteran’s service medical records, verification of service, etc., that is required in all basic cases for compensation. 

Complete development will contain one of the following which is detailed referenced at M21-1, Part IV.ii.1.C:

· Exposure to Know Carcinogens

· Exposure to Ionizing Radiation by Reason of Military Duties

· Exposure to Non-US Nuclear Atmospheric Test

· Participation in the American Occupation of Hiroshima or Nagasaki, Japan, prior to July 1, 1946

· Occupational Exposure

· Obtaining Dosimetry Information, and 

· Referral to Compensation Services Policy Staff (211B)



	Centralized Processing of Claims Based on Radiation Exposure
Slide 14
	In October 2006, VA Centralized the Processing of all claims for SC based on radiation exposure at the Jackson Regional Office (RO).  

Confirmation of the existence of a presumptive disease under 38 CFR 3.309(d) in a “radiation-exposed Veteran” or of a “radiogenic disease” as defined in 38 CFR 3.311 is, generally, a medical diagnosis from a health care provider.

When ROs receives a claim identifying exposure to radiation, the existence of a radiogenic disease must be confirmed prior to transferring the claim to the Jackson RO. 

After it has been determined that a radiation claim is ready to be transferred to the Jackson RO, the SOO must leave the rating end product (EP) pending, as well as all other EPs not related to the radiation claim. The Jackson RO will have jurisdiction of all non-radiation-related claims while processing the radiation issues.



Attachment A:
Development Based on Presumptive Service Connection Based on Radiation Risk Activities 38 CFR 3.309(d)
Source for Information on Radiation Risk Activities

The Department of Defense (DoD) is the source of information concerning the Veteran’s participation in radiation risk activity. 

Send the following requests for verification to the Defense Threat Reduction Agency (DTRA)

· U.S. atmospheric nuclear weapons tests

· occupational forces in Hiroshima or Nagasaki, or

· internment as an FPOW in Japan who was subject to the same conditions as occupational forces.

Address:

Defense Threat Reduction Agency
ATTN: RD-NTSN
Stop 6201
8725 John J. Kingman Road.
Ft. Belvoir, VA 22060-6201. 

Notes: 

· Direct any questions on requesting verification from DTRA to the VAVBAWAS/CO/21Q&A mailbox.

· Historical names for DTRA include the

· Defense Special Weapons Agency

· Defense Nuclear Agency

· U.S. Army and Joint Services Environmental Support Group, and

· Army/Navy Nuclear Test Personnel Review.

Development letters to DTRA must contain the following information

· the Veteran’s and claimant’s

· name

· address, and

· telephone number

· the Veteran’s

· branch of military service

· military service number, and

· Social Security number (SSN)

· the name of the Veteran’s organization or unit of assignment at the time of exposure

· the dates of assignment(s)

· a full description of the duties and activities of the Veteran while a participant in a radiation-risk activity

· the specific disease entity, and

· a citation of the specific regulation under which the request is made.

Important:  View Sample Letter M21-1, Part IV.ii.1.B.3 – Page 1 and Page 2
Attachment B:
Development Based on Service Connection for Disabilities Resulting from Ionizing Radiation Exposure Under 38 CFR 3.311
Requesting Verification of Participation in Atmospheric Nuclear Weapons Tests:

When requesting verification from DTRA of exposure to ionizing radiation due to the Veteran’s participation in an atmospheric nuclear weapons test, send a letter to DTRA that 

· specifies the 

· disease being claimed (Note: If skin cancer is claimed, specify the site of each lesion, type of cancer, and date of diagnosis.)

· Veteran’s organization or unit of assignment at the time of exposure, and

· dates of assignment to the nuclear test site, and

· provides a full description of the Veteran’s duties and activities while participating in a radiation-risk activity.

The letter to DTRA should also include a copy of

· all available pathology reports that identify the type of cancer and the organ involved, if the disease claimed is a listed radiogenic disease

· the medical or scientific evidence showing a causal relationship between the claimed disease and exposure to radiation, if the disease claimed is not among those listed in 38 CFR 3.311(b)(2), and

· the Veteran’s current address and phone number

Requesting Verification of Participation in the American Occupation of Hiroshima or Nagasaki Prior to July 1, 1946:

When requesting verification from DTRA of exposure to ionizing radiation as a result of participation in the American occupation of Hiroshima or Nagasaki, Japan, prior to July 1, 1946, send a letter to DTRA that provides the following information

· the organization or unit (ship, task group, company, or squadron) and rank at the time of exposure

· the duty place and organizational unit from which the Veteran may have been detailed, and

· the activities and length of time at ground zero (hypocenter).

The letter to DTRA should include a description from the claimant and from the service records of activities performed during the entire period of exposure including

· whether or not the Veteran went ashore

· the length of time spent ashore, and

· the activities performed while ashore.

For FPOWs, also provide DTRA with the following information

· the dates of confinement

· the places of confinement

· the date and place of liberation

· the date and method of departure from Japan, and

· the method of travel within Japan, since the method of travel, such as a specific train over a specific route, can provide critical information in confirming participation.

The letter to DTRA should also

· specify the disease being claimed (Note: If skin cancer is claimed, specify the site of each lesion, type of cancer, and date of diagnosis.), and

· include

· available pathology reports that identify the type of cancer and the organ involved, if the disease claimed is a listed radiogenic disease, and/or

· the medical or scientific evidence showing a causal relationship between the claimed disease and exposure to radiation, if the disease is not among those listed under 38 CFR 3.311(b)(2).

Important:  Information on the activities performed and the amount of time spent at ground zero (hypocenter) is critical in obtaining an accurate dose estimate.  Recognition of an area can be critical in determining and verifying participation.

Data to Include in the Letter to the Service Department Requesting Dosimetry Information:
The letter to the service department point of contact requesting dosimetry information should include the following:

· the location and dates of the Veteran’s service

· the Veteran’s military unit

· the Veteran’s Military Occupational Specialty (MOS)

· the place(s) where the Veteran worked

· a list of radioactive materials the Veteran worked with (source, strength, and type)

· the number of hours per day the Veteran spent working with radioactive materials and the number of days, weeks, or months of the assignment the Veteran worked with radioactive sources, and

· the number of hours per day the Veteran spent working with radiation-producing devices and the number days, weeks, or months of the assignment the Veteran worked with radiation-producing devices.

The letter should also enclose a copy of any available

· training records associated with radiation training

· radiation dose records provided by the Veteran, and

· medical records showing treatment for any occupational radiation injuries or other records documenting radiation exposure.

Important:  Other development information and details are listed M21-1.IV.ii.1C.5.c
	Practical Exercise

	Time Required
	1 hour

	EXERCISE
	Below are 3 Case Scenarios.  You will be broken into small groups and will be allowed to discuss, review and determine what the best course of action for each is.  

You will also provide the reference you utilized to make your decision.
 

	Scenario 1


	Thomas Tucker honorably served with the Marine Corps from March 1, 1953 through April 1, 1955.  The Sioux Falls Regional Office recently received a claim which stated that he now suffers from cancer of the breast.  Additionally, he wrote that he participated in Operation Upshot-Knothole-Test Badger, which was an atmospheric nuclear detonation in the Nevada desert on April 18, 1953.  His reported duty was to watch the explosion and “capture an atomized beachhead.”  In fact, the New York Times ran a front-page piece on this event on Sunday, April 19, 1953.  Thomas claims as verification that the person standing in the photograph pointing his finger into the air was actually he.  Attached to the claim was recent medical evidence showing breast cancer.


	Scenario 2
	John Jerger served with the Air Force as a member of the Pacific Air Weather Service on the Korean peninsula in the late 1950s.  The Air Force was measuring the size of the Soviet Union’s nuclear weapons detonations by having planes fly into the mushroom clouds and collect radiation samples that deposited into special filters.  John submits a claim for service connection claiming that his skin cancer was the result of his occupation.  John noted that he was responsible for retrieving the radiation samples from the filter screens while the planes were still “hot.”  Medical evidence from the best skin cancer specialist in New York is submitted with his claim.



	Scenario 3
	Steve Bizzner served as a machinist’s mate with the Navy during Vietnam from 1971 through 1973.  After his discharge from the service, Steve joined the reserves.  He was activated for Gulf War duty in 1991.  Steve loved to take cruises or fly to a destination in the Pacific.  On one trip, he was able to charter a boat and circle the Bikini Atoll.  This had been the site of many nuclear tests.  Unable to go ashore, he snapped some pictures and decided to fish.  Steve caught some fish and cooked them on the propane stove while at sea.  Years later, a claim is received in the Columbia Regional Office citing that he developed cancer of the esophagus as a result of eating radioactive fish that he caught near the Bikini Atoll.  As a reservist, Steve filed a claim for radiation exposure.  Medical evidence accompanied his claim.
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