HERBICIDE EXPOSURE CLAIMS
INSTRUCTOR LESSON PLAN
TIME REQUIRED: 3.5 HOURS
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LESSON DESCRIPTION

TMS # 4177818

PREREQUISITES  Prior to this lesson, the employee should have completed Challenge
Training.

TARGET The target audience for Herbicide Exposure Claims is post-Challenge

AUDIENCE VSRs and RVSRs.

Although this lesson is targeted to teach at the post-Challenge VSR and
RVSR employee level, it may be taught to other VA personnel as
mandatory or refresher type training.

TIME REQUIRED 3.5 hours

MATERIALS Lesson materials:

Do not print out a e Herbicide Exposure Claims PowerPoint Presentation

copy o f];he Vietham e Herbicide Exposure Claims Trainee Handout

Ship List and handout e Herbicide Exposure Claims Lesson Plan

Access the online

document to ensure

you are using the

latest version.

TRAINING The following are required to ensure the trainees are able to meet the
AREA/TOOLS lesson objectives:

e Classroom or private area suitable for participatory discussions

e Seating, writing materials, and writing surfaces for trainee note
taking and participation

e Handouts, which include a practical exercise

e Large writing surface (easel pad, chalkboard, dry erase board,
overhead projector, etc.) with appropriate writing materials

e Computer with PowerPoint software to present the lesson
material

Trainees require access to the following tools:
e VA TMS to complete the assessment
e VA Intranet
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PRE-PLANNING O Become familiar with all training materials by reading the Instructor
Lesson Plan while simultaneously reviewing the corresponding
PowerPoint slides. This will provide you the opportunity to see the
connection between the Lesson Plan and the slides, which will allow
for a more structured presentation during the training session.

O Become familiar with the content of the trainee handouts and their
association to the Lesson Plan.

[0 Practice is the best guarantee of providing a quality presentation. At
a minimum, do a complete walkthrough of the presentation to
practice coordination between this Lesson Plan, the trainee
handouts, and the PowerPoint slides and ensure your timing is on
track with the length of the lesson.

O Ensure that there are copies of all handouts before the training
session.

0O When required, reserve the training room.

O Arrange for equipment such as flip charts, an overhead projector,
and any other equipment (as needed).

O Talk to people in your office who are most familiar with this topic to
collect experiences that you can include as examples in the lesson.

O This lesson plan belongs to you. Feel free to highlight headings, key
phrases, or other information to help the instruction flow smoothly.
Feel free to add any notes or information that you need in the
margins.

TRAINING DAY O Arrive as early as possible to ensure access to the facility and
computers.

O Become familiar with the location of restrooms and other facilities
that the trainees will require.

O Test the computer and projector to ensure they are working properly.

O Before class begins, open the PowerPoint presentation to the first
slide. This will help to ensure the presentation is functioning
properly.

[0 Make sure that a whiteboard or flip chart and the associated markers
are available.

O The instructor completes a roll call attendance sheet or provides a
sign-in sheet to the students. The attendance records are forwarded
to the Regional Office Training Managers.
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INTRODUCTION TO HERBICIDE EXPOSURE CLAIMS

INSTRUCTOR
INTRODUCTION

TIME REQUIRED

PURPOSE OF
LESSON

If the trainee needs to
refresh on herbicide
claims and
development, please
direct them to the
Challenge level
course in the learning
catalog.

LESSON
OBJECTIVES

Slide 2

Handout 2

MOTIVATION

STAR ERROR
CODE(S)

May 2020

Complete the following:

e Introduce yourself
e Orient learners to the facilities
e Ensure that all learners have the required handouts

0.25 hours

This lesson is intended to provide a deeper dive into herbicide exposure
verification and proper effective dates for grants related to herbicide
exposure. This lesson is not intended as an introduction to herbicide
exposure or development for such claims. This lesson will contain
discussions and exercises that will allow you to gain a better
understanding of:

How to verify herbicide exposure

When a formal finding is needed

Recognize when central processing is required
What effective date to use for an herbicide grant

In order to accomplish the purpose of this lesson, the VSR/RVSR will
be required to accomplish the following lesson objectives.

The VSR/RVSR will be able to:

Verify herbicide exposure

Recognize when a formal finding is needed

Identify when central processing is required

Apply or confirm the correct effective date for an herbicide grant

Each learning objective is covered in the associated topic. At the
conclusion of the lesson, the learning objectives will be reviewed.

Claims for service connection due to herbicide exposure are very
politically charged. Because of this, these claims always receive extra
scrutiny from outside parties. Whenever we work a claim related to
herbicide exposure, we want to ensure that we have taken the correct
action so we can demonstrate to those outside parties that we care about
our Veterans. Improperly worked herbicide claims can lead to lengthy
appeals and court cases, which is a disservice to the Veteran and the
Department.

While preparing for your training, please review the STAR Error
Database for recent error trends associated with Herbicide Exposure
Claims and discuss during your training. For assistance accessing the
STAR Error Database please see your Training Manager or a QR team
member.
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REFERENCES Explain where these references are located in the workplace.

Slide 3 &4 All M21-1 references are found in the Live Manual Website.

e 38 CFR 3.114, Change of law or Department of Veterans
Affairs issue

e 38 CFR 3.156(c)(3), Service Department Records

e 38 CFR 3.159, Department of Veterans Affairs assistance in
developing claims

e 38 CFR 3.307(a)(6), Diseases associated with exposure to
certain herbicide agents

e 38 CFR 3.309(e), Disease associated with exposure to certain
herbicide agents

e 38 CFR 3.313, Claims based on service in Vietnam

e 38 CFR 3.400, General

e 38 CFR 3.816, Awards under the Nehmer Court Orders for
disability or death caused by a condition presumptively
associated with herbicide exposure

e M21-1, Part III, Subpart i, 3.B.3.d, FDCs and Special Issue
Development

e M21-1, Part IIl, Subpart iv, 6.F.3.a, Rating Related
Language Requirements for ADL Processing

e M21-1, Part IV, Subpart ii, 1.H, Developing Claims for
Service Connection (SC) Based on Herbicide Exposure

e M21-1, Part IV, Subpart ii, 2.C.3.0. SC for NHL Under 38
CFR 3.313 Based on Service in the RVN During the Vietnam
Era

e M21-1, Part VI, Chapter 18 Benefits

e Public Law (PL) 116-23 The Blue Water Navy Vietnam
Veterans Act of 2019

e Haas v. Shinseki,

e (Gray v. McDonald,

e Procopio v. Wilkie,

Handout 3
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http://www.ecfr.gov/cgi-bin/text-idx?SID=bd364922950143165eddd210d72edc0a&mc=true&node=se38.1.3_1114&rgn=div8
http://www.ecfr.gov/cgi-bin/text-idx?SID=bd364922950143165eddd210d72edc0a&mc=true&node=se38.1.3_1114&rgn=div8
http://www.ecfr.gov/cgi-bin/text-idx?SID=bd364922950143165eddd210d72edc0a&mc=true&node=se38.1.3_1156&rgn=div8
http://www.ecfr.gov/cgi-bin/text-idx?SID=bd364922950143165eddd210d72edc0a&mc=true&node=se38.1.3_1159&rgn=div8
http://www.ecfr.gov/cgi-bin/text-idx?SID=bd364922950143165eddd210d72edc0a&mc=true&node=se38.1.3_1159&rgn=div8
http://www.ecfr.gov/cgi-bin/text-idx?SID=bd364922950143165eddd210d72edc0a&mc=true&node=se38.1.3_1307&rgn=div8
http://www.ecfr.gov/cgi-bin/text-idx?SID=bd364922950143165eddd210d72edc0a&mc=true&node=se38.1.3_1307&rgn=div8
http://www.ecfr.gov/cgi-bin/text-idx?SID=bd364922950143165eddd210d72edc0a&mc=true&node=se38.1.3_1309&rgn=div8
http://www.ecfr.gov/cgi-bin/text-idx?SID=bd364922950143165eddd210d72edc0a&mc=true&node=se38.1.3_1309&rgn=div8
http://www.ecfr.gov/cgi-bin/text-idx?SID=bd364922950143165eddd210d72edc0a&mc=true&node=se38.1.3_1313&rgn=div8
http://www.ecfr.gov/cgi-bin/text-idx?SID=bd364922950143165eddd210d72edc0a&mc=true&node=se38.1.3_1400&rgn=div8
http://www.ecfr.gov/cgi-bin/text-idx?SID=bd364922950143165eddd210d72edc0a&mc=true&node=se38.1.3_1400&rgn=div8
http://www.ecfr.gov/cgi-bin/text-idx?SID=bd364922950143165eddd210d72edc0a&mc=true&node=se38.1.3_1816&rgn=div8
http://www.ecfr.gov/cgi-bin/text-idx?SID=bd364922950143165eddd210d72edc0a&mc=true&node=se38.1.3_1816&rgn=div8
http://www.ecfr.gov/cgi-bin/text-idx?SID=bd364922950143165eddd210d72edc0a&mc=true&node=se38.1.3_1816&rgn=div8
https://vaww.compensation.pension.km.va.gov/system/templates/selfservice/va_ka/#!agent/portal/554400000001034/article/554400000014110/M21-1-Part-III-Subpart-i-Chapter-3-S
https://vaww.compensation.pension.km.va.gov/system/templates/selfservice/va_ka/#!agent/portal/554400000001034/article/554400000014110/M21-1-Part-III-Subpart-i-Chapter-3-S
https://vaww.compensation.pension.km.va.gov/system/templates/selfservice/va_ka/#!agent/portal/554400000001034/article/554400000029379/M21-1-Part-III-Subpart-iv-Chapter-6
https://vaww.compensation.pension.km.va.gov/system/templates/selfservice/va_ka/#!agent/portal/554400000001034/article/554400000029379/M21-1-Part-III-Subpart-iv-Chapter-6
https://vaww.compensation.pension.km.va.gov/system/templates/selfservice/va_ka/#!agent/portal/554400000001034/article/554400000014940/M21-1-Part-IV-Subpart-ii-Chapter-1-S
https://vaww.compensation.pension.km.va.gov/system/templates/selfservice/va_ka/#!agent/portal/554400000001034/article/554400000014940/M21-1-Part-IV-Subpart-ii-Chapter-1-S
https://vaww.compensation.pension.km.va.gov/system/templates/selfservice/va_ka/#!agent/portal/554400000001034/article/554400000014556/M21-1-Part-IV-Subpart-ii-Chapter-2-S
https://vaww.compensation.pension.km.va.gov/system/templates/selfservice/va_ka/#!agent/portal/554400000001034/article/554400000014556/M21-1-Part-IV-Subpart-ii-Chapter-2-S
https://vaww.compensation.pension.km.va.gov/system/templates/selfservice/va_ka/#!agent/portal/554400000001034/article/554400000014556/M21-1-Part-IV-Subpart-ii-Chapter-2-S
https://vaww.compensation.pension.km.va.gov/system/templates/selfservice/va_ka/#!agent/portal/554400000001034/article/554400000014556/M21-1-Part-IV-Subpart-ii-Chapter-2-S
https://vaww.compensation.pension.km.va.gov/system/templates/selfservice/va_ka/#!agent/portal/554400000001034/article/554400000014962/M21-1-Part-VI-Chapter-2-Section-A-P

Toric 1: HERBICIDE EXPOSURE DEVELOPMENT REFRESHER

INTRODUCTION

TIME REQUIRED
OBJECTIVES

REFERENCES

Development
Refresher

Slides 5-8

Handout 4

May 2020

Herbicide exposure development is covered during VSR Challenge.
The VSR/RVSR should feel comfortable developing for evidence on
these claims at this point in their career. If a more in-depth refresher is
needed, please refer trainees to the Herbicide Exposure Claims
Development course, which can be found in the learning catalog.

0.50 hours
Topic objectives:

e The trainee will be able to develop claims based on herbicide
exposure

38 CFR 3.159
38 CFR 3.309(e)
M21-1, Part II1, Subpart I, 3.B.3.d
e M21-1, Part IV, Subpartii, 1.H
There are two parts to development for claims related to herbicide
exposure:

1. Development to the Veteran for an exposure statement

2. Development to the service department for service records, to
include STRs, the personnel file, and deck logs (when
appropriate)

Our duty to assist for herbicide exposure claims is not satisfied by the
VA Form 21-526 EZ or a standard 5103 letter if the Veteran claims a
condition other than those listed in 38 CFR 3.309(e) or if herbicide
exposure has not been verified. The VSR will need to send a
subsequent development letter requesting that the Veteran provide us
details about his exposure to Agent Orange.

Per M21-1 IV.ii.1.H.1.i, a claim is not substantially complete if a
Veteran claims herbicide exposure during service but does not claim SC
for a specific disability. In cases such as these inform the Veteran that
they must identify a specific disability, since exposure in and of itself is
not a disability. Treat it as an incomplete application and follow the
steps in M21-1, Part I, 1.B.1.g and h.

Development can also be undertaken over the phone. If the Veteran is
claiming a condition that is not considered presumptive to Agent
Orange, further development will also be required. Remember, this
development does not exclude the Veteran from the FDC program.
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If the trainee needs
further information
about federal records
development and
formal findings, direct
them to the Duty to
Assist Course TMS
4176475.

May 2020

Development for STRs and the personnel file will be accomplished
through the appropriate system based on the Veteran’s service:

PIES (STRs and the personnel file)
email to RMC (STRs)

DPRIS (personnel file)

HAIMS (STRs)

Development for deck logs is accomplished through your station’s
JSRRC representative. If you have evidence that the Veteran served
aboard a ship(s) that was/were in the waters off the coast of Vietnam,
send the file to your station’s JSRRC representative and ask them to
request deck logs for each ship.

Historically, verification of information relative to stressor and
herbicide exposure claims was requested using the Joint Services
Records Research Center (JSRRC) application owned by DoD.

Claims processers will now submit requests for stressor and herbicide
exposure using VBMS.

e Authorized users will now be able to do the following actions in
VBMS Core for JSRRC requests:
o Submit a records research request.
o View the status of the request which could be any of the
following:
= Research Requested —automatically generated
when the requestor submits a records research
request
= Research Assigned — automatically updated when
the records research task is assigned to a
researcher
= Research in Progress — manually updated when a
researcher launches a records research task
= Research Extended — automatically updated when
a records research task is extended
= Research Response Provided — automatically
updated when a records research task is
completed



e A new document type “Records Research Center Response” will
be available for selection so that documents in the eFolder can
be associated to the correct document type.

If at any time, exposure can be verified, cease further development and
determine if an exam is needed or the claim is ready for decision.

If federal records cannot be located, a formal finding of unavailability
will be needed before the RVSR can deny the claim.

If exposure to herbicides cannot be verified but there is enough
information located within the evidence of record (sixty-day time frame,
location, unit assigned, and a brief description of the exposure event(s))
to submit the exposure event to JSRRC for further research, the claim
should be forwarded to the station’s JSRRC representative.

Per M21-1, Part IV, Subpart ii, 1.H.9.c., if there is not enough
information to submit the exposure event to JSRRC for further research,
a formal finding will need to be completed by your station’s JSRRC
representative.

Development — Other Medical Records

Request hospital reports and clinical records if the Veteran indicates
pertinent treatment in a Department of Veterans Affairs (VA) facility,
Vet Center, or elsewhere.

Vet Center and Private Medical Records require a VA Form 21-
4142, Authorization to Disclose Information to the Department of
Veterans Affairs and 4142a, General Release for Medical Provider
Information to the Department of Veterans Affairs. This
development would also exclude the Veteran from the FDC process.

May 2020 Page |8



May 2020

Development — Exams

Request an examination if:

there is credible supporting evidence that the Veteran was
exposed to herbicides

evidence indicates the Veteran is diagnosed with one of the
conditions in CFR 3.309(e) and

medical evidence adequate for rating purposes is not already of
record. Evidence (to include lay statements) indicates the
Veteran currently suffers from symptoms consistent with a
diagnosis of PTSD, and

medical evidence adequate for rating purposes is not already of
record.
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TOPIC 2: VERIFICATION OF HERBICIDE EXPOSURE

INTRODUCTION

TIME REQUIRED
OBJECTIVES

REFERENCES

Herbicide Exposure

Slide 9
Handout 7

May 2020

Verification of herbicide exposure can often seem complicated.
However, if the employee identifies where the Veteran was exposed and
follows the procedure step-by-step in the manual, the task is made much
simpler.

2.25 hours
Topic objectives:

e The trainee will know how to verify herbicide exposure involving
Veterans with boots on the ground.

e The trainee will know how to verify herbicide exposure involving
Brown Water Veterans.

e The trainee will know when Blue Water Veterans are eligible for
presumption.

e The trainee will know when Veterans stationed at Thailand are
eligible for exposure to herbicides.

e The trainee will know how to verify herbicide exposure involving
Veterans stationed on the DMZ in Korea.

e The trainee will know how to process claims involving herbicide
exposure in other locations.

e The trainee will know when and how to begin the formal finding
process.

38 CFR 3.307

38 CFR 3.309(e)

38 CFR 3.313

M21-1, Part IV, Subpart ii, 1.H
M21-1, Part VI

Haas v. Shinseki

Gray v. McDonald

Procopio v. Wilkie

When there is in-service evidence of herbicide exposure and current
evidence of one of the conditions listed in 38 CFR 3.309(e), a
presumption exists that the condition is related to herbicide exposure
and the Veteran’s service. This presumption removes the need for a
nexus between the in-service event (in this case exposure) and the
current diagnosed condition. Therefore, if the Veteran is eligible,
service-connection is granted.

An herbicide agent is a harmful defoliant chemical (a very powerful

weed killer), such as Agent Orange, that was used primarily in the
Republic of Vietnam.
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Boots on the Ground
Slide 10

Handout 7

Take a few moments to
review the Vietnam
APO Job Aid with the
class.

Inland Waterways
and Offshore Waters

Slide 11 &12

Handout 7-8

May 2020

If a Veteran served inside the land borders of the Republic of Vietnam
between January 09, 1962, and May 07, 1975, he is presumed to have
been exposed to herbicides. There is no time limit for the length of
service inside the land borders of the Republic of Vietnam. A Veteran
who got off a plane for a few hours while it was refueling, and
resupplying is just as eligible as a Veteran who served in-country for
two years.

Remember, although 38 CFR 3.2 classifies the Vietnam era as starting
February 28, 1961, for those that served in-country, this is not the start
date for herbicide presumption.

Evidence of in-country service is generally found on the DD Form 214
or in the personnel file; however, other evidentiary sources may be
utilized like STRs, award citations, or personal correspondence. For a
list of Vietnam APOs, please see the Vietnam APO Job Aid.

Consideration for service connection for herbicide exposure is given to
Veterans who served aboard a ship or boat that navigated through the
inland waterways of Vietnam as well as those who served aboard ships
within the eligible offshore waters.

e The inland waterways (previously referred to as Brown Water)
are noted to be all freshwater rivers within Vietnam, all streams,
canals and all navigable waterways within the perimeter of land-
type vegetation. This is particularly applicable to the marshes
found in the Rung Sat Special Zone and other Vietnam coastal
areas.

e The eligible offshore waters (noted as Blue Water) include the
seas of the Republic of Vietnam, which, under international law
extends 12-nautical miles seaward of a line commencing on the
southwestern demarcation line of the waters of Vietnam and
Cambodia and intersecting the coordinates.

Service in the eligible offshore waters of Vietnam during the time
period beginning on January 9, 1962 through May 7, 1975, now
qualifies a Veteran for presumption of herbicide exposure based on
service in the Republic of Vietnam as defined in 38 CFR 3.313.

Note: Veterans are not required to state that they went ashore when
evidence is sufficient to verify, they were aboard ships that operated on
inland waterways during the specified time periods.
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Evidence-Based
Determinations of
Eligibility

Slide 13 & 14

Handout 8

May 2020

Effective January 1, 2020, upon implementation of the statutory amendments
in Public Law (PL) 116-23, the Blue Water Navy Vietnam Veterans Act of
2019, the Department of Veterans Affairs (VA) established centralized
processing teams at designated regional offices (ROs) and decision review
operations centers (DROCs). The designated Regional Offices consist of
St. Louis, Cleveland, Waco, St. Paul (VSC/PMC), Roanoke, St.

Petersburg, Phoenix and Salt Lake City.

It is important to note Regional Office staff are no longer authorized to
make the evidence-based determination regarding RVN service.
Concessions of qualifying service associated with the Republic of
Vietnam to include in-country, inland waterways and eligible offshore
waters are the sole jurisdiction of the centralized processing teams or
designated legacy appeals personnel. The evidence-based determination
made by the centralized processing teams will be formally documented,
uploaded to the Veteran’s electronic claims folder (eFolder), and is
binding on all ROs.

All ROs are responsible for the initial steps in claims based on herbicide
exposure. This includes requesting all military records, to include
service treatment records (STRs) and the entire official military
personnel file (OMPF), as well as assigning the appropriate claim
attributes, discussed in M21-1, Part IV, Subpart ii, 1.H.1.e, to ensure
proper routing for centralized processing.

Note: The Navy and Coast Guard Ships Associated with Service in Vietnam and
Exposure to Herbicide Agents, aka “the ship list,” previously used by all claims
processors to concede qualifying service, is now restricted to the Records Research
Team and designated legacy appeals personnel.

Depending on the initial research and analysis conducted by the
centralized processing team, the claim will follow one of the paths as
noted in the table below.

If ... Then the claim will ...
the Veteran

had service in Thailand or Korea only, be referred back to a RO for processing, to include
or all further development actions and rating and
authorization activities.

had duty or visitation on land in the

[Note: Once the claim is returned, the RO will be respoi
RVN

for determining whether a Veteran’s
service in Korea or Thailand qualifies for herbicide exp
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https://vaww.vrm.km.va.gov/system/templates/selfservice/va_kanew/help/agent/locale/en-US/portal/554400000001034/content/554400000014940/M21-1-Part-IV-Subpart-ii-Chapter-1-Section-H-Developing-Claims-for-Service-Connection-SC-Based-on-Herbicide-Exposure?query=herbicide%20exposure#1e

Thailand
Slide 15
Handout 9

Review the manual
reference with the
trainees.

Since Thailand service
and herbicide exposure
is based on a direct or
facts-found basis, if
there was credible
evidence of regular
service on the perimeter
accompanied by a
statement from a Navy
or a Marine Corps
Veteran, we may be
able to service-connect

May 2020

the Veteran served on a ship that was in  [remain with the centralized processing team for all
the rating and authorization activities.

cligible offshore waters, to include
visitation of a qualifying bay or
harbor, or

inland waterways

none of the above is shown be referred to the Records Research Team for
additional research, and

remain with the centralized processing team for all
rating and authorization activities.

(M21-1IV.ii.l.H.1.g)

If, after all proper development has been completed, we cannot verify
service within the land borders of Vietnam; send the claim to the JSRRC
representative for a formal finding. A formal finding is not required if
the Veteran alleges temporary duty (TDY) in Vietnam and the records
do not support this assertion.

Compensation Service has determined that special consideration should
be extended to Veterans who served on U.S. Air Force or Army bases in
Thailand and whose duties placed them on or near the perimeter on a
regular basis during the Vietnam Era.

M21-1, Part IV, Subpart ii, 1.H.6.b has a great step-by-step guide to
determine if we can concede that the Veteran was exposed to herbicides.

If the Veteran served with the Air Force on one of the Air Force bases in
Thailand, we can concede exposure to herbicides when the Veteran’s
MOS was security policeman or security patrol dog handler, the Veteran
was a member of the security police squadron, or according to credible
supporting evidence, the Veteran’s duties placed him on or near the
perimeter on a regular basis.

If the Veteran served with the Army on one of the Air Force bases in
Thailand, we can concede exposure to herbicides when the Veteran
provides a statement that he was involved in perimeter security duty and
credible evidence supports his statement. Members of the Army did
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for herbicide related
disabilities.

You can use the
metaphor of a gated
community. There is
one outer gate
surrounding the entire
community and multiple
interior fences
surrounding individual
units or areas. In this
metaphor the fenced-in
perimeter is the outer
gate of the community.

Korean DMZ

Slide 16

Handout 10

Review the manual
reference with the list

of units with the
trainees.

May 2020

assist with base security at Air Force bases early in the war before these
bases were fully operational.

If the Veteran served with the Army on one of the Army bases in
Thailand, we can concede exposure to herbicides when the Veteran
provides a statement that his duties placed him on or near the perimeter
and the Veteran was a member of a military police unit, the Veteran’s
MOS was military police, or according to credible supporting evidence,
the Veteran’s duties placed him on or near the perimeter on a regular
basis.

When reviewing claims involving Thailand service and herbicide
exposure, the benefit of doubt rule does not apply. The employee must
have credible evidence that places the Veteran on or near the perimeter
on a regular basis on a direct or facts-found basis.

The perimeter of the base is the outermost perimeter and usually
consisted of a double fence line. There can be multiple fence lines and
perimeters within this outermost perimeter. The Veteran’s duties must
have placed him on or near the outermost perimeter and not on one of
the interior fence lines. Generally, buildings, housing, or other
structures were not near the outermost perimeter. The only structures
usually on or near the outermost perimeter were guard posts or other
security-related structures.

When a Veteran with service in Thailand during the Vietnam era claims
SC for disability based on herbicide exposure, follow the steps listed in
the table found at M21-1 IV.ii.1.H.4.b to verify exposure to herbicides.

The VA has extended the presumption of exposure to herbicides to
Veterans who served on the Korean DMZ from September 1, 1967 to
August 31, 1971. Prior to February 24, 2011, the dates for exposure
were April 1968, to July 1969. This change affects all claims, even
those previously denied.

The VA and the Department of Defense have come up with a list of
units that were stationed on the DMZ during this time frame. You can
find this list at M21-1, Part IV, Subpart ii, 1.H.3.For a Veteran who
served in Korea to be eligible for the presumption of exposure to
herbicides, he must have served in one of the units listed in the manual
reference during the appropriate time frame. Pay close attention to
documents in the Veteran’s personnel file and the manual reference as
some units on the list could be listed under the 2™ or 7™ Infantry
Division. Ifthe Veteran served in one of these units, he would still be
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Other Scenarios
Slide 17- 20
Handout 10

Review of the fact sheet
with the trainees is not
mandatory as these
claims are very rare.
The trainee can review
this information on
their own time if
needed.

In both of the last two
scenarios, only the
claim involving
herbicide exposure (to
include all conditions
claimed even those not
related to herbicide
exposure) should be
forwarded to the
receiving office. Any
claim for another
benefit, e.g.,
dependency, should
remain at the
transmitting office.

May 2020

eligible for presumption no matter if his service records show he served
under the 2™ or the 7" Infantry Division.

If the Veteran alleges service on the Korean DMZ outside of the
appropriate time frame and/or the unit he served with is not on the list
and he provides us with enough information (namely a 2 month time
frame as the Veteran would have already stated he served on the DMZ
and the unit would be of record), the claim must be routed to your
station’s JSRRC representative for further research.

There are three special scenarios where the VA has established the
presumption of exposure to herbicides that do not fall into one of the
categories above.

The first scenario is exposure to herbicides based on service on Johnston
Island. Johnston Island is a coral atoll in the Pacific Ocean that was
used as a storage location for drums (barrels) of herbicides from April
1972 to September 1977. During routine inspections, leakage was
discovered in some of the drums. Due to the composition of the island,
the herbicide did not disperse and contaminated the ground in the area.
After much testing, it was determined that any risk of exposure was
minimal. Also, most personnel that were involved with any activity
involving the stored herbicides were military contractors. More
information on herbicide exposure at Johnston Island can be found in
the fact sheet located at M21-1, Part IV, Subpart ii, 1.H.5.b. Although it
seems based on the information provided that exposure to herbicides
would not have occurred, the VA has extended the presumption of
exposure on a facts-found basis. This means if you have credible
supporting evidence that directly places the Veteran in contact with the
stored herbicides, presumption of exposure to herbicides can be
established.

The second scenario is exposure to herbicides through contaminated C-
123 aircraft. The C-123 was the aircraft used to disperse herbicides
throughout Vietnam as part of Operation Ranch Hand. The VA has
extended presumption of exposure to select individuals who came into
contact with the aircraft used as a part of Operation Ranch Hand. If a
Veteran alleges coming into contact with a contaminated C-123, the
claim should be forwarded to the St. Paul Regional Office. St. Paul has
exclusive jurisdiction to make service-connection determinations for
these claims.

The third scenario is exposure to herbicides causing spina bifida or other
birth defects in the biological children of Veterans who served in
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Other Locations
Slide 21 & 22

Handout 10 - 11

Formal Findings
Slide 23 - 24

Handout 12

Review the formal
finding template with
the trainees. Especially
point out the required

May 2020

Vietnam or Korea during the Vietnam Conflict era (Chapter 18 claims).
These claims are made by the children themselves. If a claim is
received from a claimant alleging spina bifida or other birth defect due
to their parent’s herbicide exposure, the claim should be forwarded to
the Denver Regional Office. Denver has exclusive jurisdiction to make
determinations for these claims.

Occasionally, a Veteran will submit a claim alleging herbicide exposure
outside of the locations and scenarios mentioned above. These locations
and scenarios could range from exposure in Guam or Florida to
handling the herbicide contaminated clothes of the deceased at a
military mortuary facility. Anytime one of these claims is received, the
steps in M21-1, Part IV, Subpart ii, 1.H.6.a should be followed.

If sufficient information has been received to perform research (sixty-
day time frame, location, unit assigned, and a brief description of the
exposure event(s)), an email will be sent to the Agent Orange mailbox.
This address can be found in the manual reference above. If the
exposure is verified by the Agent Orange mailbox, a review should be
completed to determine if an exam is necessary. If after all
development has been completed and not enough information has been
received, the formal finding process should be started. If a negative
response is received from the Agent Orange mailbox and we have
enough information to submit the exposure event to JSRRC for further
research, the claim should be forwarded to your station’s JSRRC
representative. If there is not enough information to submit the
exposure event to JSRRC, the formal finding process should be started.

Unfortunately, we cannot always verify the claimed herbicide exposure
with the information provided by the Veteran. In the situation where
enough information is not received to submit the exposure event to
JSRRC for further research, a formal finding should be completed.
When this situation occurs, a rating to deny any condition based on
herbicide exposure should never be completed without the completed
formal finding being associated with the file. This formal finding
should be listed as evidence in the rating denying service-connection
due to herbicide exposure. If we can submit the exposure event to
JSRRC and a negative response is received, a formal finding is not
required.
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elements of the formal A template for the formal finding can be found at M21-1, Part IV,
finding. Subpart ii, 1.H.9.c.

The required elements of a formal finding are:

e astatement that the VA does not possess the information JSRRC
requires to research the Veteran’s herbicide event

e confirmation that the Regional Office followed all established
development procedures

e description of the steps the Regional Office took to obtain the
information needed

e statement that evidence of the Regional Office’s attempts are
contained within the file

e signature of the JSRRC coordinator and the VSCM or VSCM’s
designee (usually a coach)

Depending on your Regional Office, the person that prepares the formal
finding may differ. It may be the VSR, RVSR, or the JSRRC
coordinator. The only thing that matters is that the formal finding is
reviewed and signed by the JSRRC coordinator and the VSCM or
VSCM’s designee.

Once the formal finding has been completed and signed, it should be
associated with the Veteran’s file. There is no requirement to notify the
Veteran of the formal finding outside of including the formal finding as
evidence on the rating decision.

EXERCISE Herbicide Exposure Scenarios Exercise

Slide 25
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ToriC 3: EFFECTIVE DATES FOR HERBICIDE GRANTS

INTRODUCTION

TIME REQUIRED
OBJECTIVES

REFERENCES

Effective Dates —
General

Slide 26 &

Handout 13

May 2020

Generally, the effective date of a grant of service-connection is the date
of claim, the date entitlement arose, or the day after the Veteran is
released from active duty. However, when granting service-connection
for conditions due to herbicide exposures there are a couple other
factors that may affect the effective date.

.25 hours

Topic objectives:

The trainee will be able to apply or confirm the correct effective date
for grants of service-connection due to herbicide exposure

38 CFR 3.114
Public Law 112-154, Section 506

38 USC § 5110

38 CFR 3.156(c)(3)

38 CFR 3.400

38 CFR 3.816

38 CFR 3.155 (Historical)

38 CFR 3.157 (Historical)
M21-1, Part 111.1i.2.C

M21-1 IILiv.5.C

M21-1, Part IV, Subpart ii.2.C.3.n

In general, the effective date for a grant due to herbicide exposure is the
date of claim or the date entitlement arose, whichever is later.

However, there are situations unique to herbicide claims that may affect
the effective date. These situations may include Nehmer grants,
retroactive effective dates, liberalizing law, and diabetic complications.
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Slide 27

Effective Dates —
Federal Records

Handout 14

Effective Date
Considerations

Slide 27

May 2020

When assigning an effective date, it’s crucial to identify:

= the date of receipt of previous claim and/or
intent to file,

= whether the claim was an original Fully
Developed Claim for compensation
submitted August 6, 2013 through August 5,
2015,

= the date of discharge from active duty,

= the date of diagnosis for the presumptive
disability,

» the date the condition was added to 3.309(e),
and

» Veteran’s date of death. (when applicable)

Note: Additional information and situations related to effective dates
can be found in the Effective Dates (Post-Challenge RVSR) course TMS
#3950443.

When a Veteran reopens his claim and exposure to herbicides is
established based on newly received service records, the effective date
must be determined using 38 CFR 3.156(c)(3). This regulation states
that when VA makes a determination based on service records that
existed but were not associated with the file at the time of the
previously denied claim, the VA must grant benefits effective the date
the VA received the previously denied claim or the date entitlement
arose, whichever is later.

Remember intent to files did not exist prior to March 24, 2015. It is

unlikely that the effective date will be day after discharge, but it
depends on how long the Veteran served and when they filed the
previous claim. (It is possible.)

If a condition was diagnosed prior to the addition of it to 3.309(e), and
the claim was filed after it was added, 38 CFR 3.114 applies and the
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effective date would be the date of change in law or one year prior to
date of receipt of previous claim, whichever is applicable based on date
of claim and/or ITF.

The provisions of PL 116-23 concerning the presumption of service
Non-retroactive connection for Veterans who served offshore in the Republic of
Effective Dates Vietnam are not liberalizing since this portion of the law serves only to
clarify the interpretation of the statutory phrase “served in the Republic
of Vietnam” previously found at 38 U.S.C.§ 1116(a)(1).

Slide 28 When an initial grant of benefits is warranted based on a Veteran’s
Handout 14 nautical service and a retroactive effective date is not available based on
the provisions described above,

-do not apply 38 CFR 3.114 based on PL 116-23 to the assigned
effective date, but

-do apply 38 CFR 3.400.

Note: still consider and apply all other standard effective date rules. If
the Veteran was diagnosed with a 3.309(e) condition prior to its
addition to 3.309(e) 38 CFR 3.114 does apply as usual.

Date entitlement arose is applicable when entitlement did not exist as of
the date of claim but arose after that date. For example, if there is
objective evidence that the disability was not manifested or diagnosed
until after the claim was filed.
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A previously denied claim is considered qualifying for retroactive

Effective Dates for entitlement only if the reason for denial was a lack of evidence that the
Retroactive disease was incurred or aggravated by the service of the Veteran. A
Consideration of retroactive effective date may not be assigned for a claim denied for a
Service Connection reason other than or in addition to a lack of evidence that the disease was

the service of the Veteran. So, if the previous claim was correctly

denied due to no diagnosis they do not qualify for a retroactive effective
Slide 29 date.

Important. Medical evidence received alone or in connection with an
unrelated claim does not constitute an explicit claim for the purposes of
determining retroactive entitlement under the BWN Act. The Veteran

must have previously claimed and been denied entitlement to service
connection for the disability that is now the subject of the claim being
considered for retroactive entitlement.

Reminder: informal claims were defined by regulations in effect prior to
March 24, 2015. See historical 38 CFR 3.155, M21-1 1IL.ii.2.C.
(Informal Claims Received Prior to March 24, 2015, Communication of
an Intent to File (ITF), and Requests for Application), and M21-1 IIL.iv.5
Based on Historical 38 CFR 3.155).

Both the VSR promulgating and authorizing the award should be
cognizant of this regulation and ensure that when an herbicide claim is
granted using federal records, the appropriate effective date is applied
by the RVSR.

Remember, any time that a date different from the date of claim or the
day after discharge from service is used for an effective date, the RVSR
must provide a reason for using that effective date in the notification
letter user text field in VBMS-R (the fourth box).
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LESSON REVIEW, ASSESSMENT, AND WRAP-UP

INTRODUCTION The Herbicide Exposure Claims course is complete.

Review each lesson objective and ask the trainees for any questions
or comments.

TIME REQUIRED .25 hours

LESSON You have completed the Herbicide Exposure Claims course.
OBJECTIVES
The trainee should be able to:

e Verify herbicide exposure

e Recognize when a formal finding is needed

e Apply or confirm the correct effective date for an herbicide
grant

ASSESSMENT Remind the trainees to complete the on-line assessment and survey in
TMS to receive credit for completion of the course.

The assessment will allow the participants to demonstrate their
understanding of the information presented in this lesson.

The survey will allow participants to provide feedback on how
Compensation Service can enhance the training course.
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