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Compensation Services


A Practical Approach to Adjudication claims that involve Clear and Unmistakable Errors in conjunction with Effective dates, New and Material Evidence and Nehmer
What is CUE?

“Clear and unmistakable error” is defined as a very specific and rare kind of error.  It is the kind of error, of fact or of law, that when called to the attention of later reviewers compels the conclusion, to which reasonable minds could not differ, that the result would have been manifestly different but for the error.  Generally, either the correct facts, as they were known at the time, were not before the Board, or the statutory and regulatory provisions extant at the time were incorrectly applied.  Fugo v. Brown, 6 Vet. App. 40 (1993). 

A claim of CUE in a prior decision is “not being reopened . . . [Rather] [i]t is being revised to conform to the ‘true’ state of the facts or the law that existed at the time of the original adjudication.”  Russell v. Principi, 3 Vet. App. 310, 313 (1992) (en banc).

Definitions:

The definition of reasonable includes the following:

1)       a.   being in accordance with reason, fairness, duty, or prudence

b. of an appropriate degree or kind

c. supported by or justified by fact or circumstance

d. amicably reasonable

2) applying reason by logic

The definition of mind includes the following:

1) seat of thought and memory

2) thinking capacity

3) concentration

4) way of thinking

5) state of thought, a feeling

6) desire

7) intellectual person

8) thinking characteristics of particular group

Definition for “Reasonable Mind”:

Knowing and understanding the issues and supporting them by facts and circumstances of each claim will help avoid CUE.
How does an assertion of CUE generally arise?

· Freestanding claim asserting CUE in a final RO rating decision.  38 C.F.R. § 3.105.

· Assertion of CUE within a claim for an earlier effective date (for service connection, increased rating, etc.).

· Assertion of CUE within a claim that new and material evidence was received and the VA failed to reconsider the claim on its merits.

· Assertion of CUE within a claim involving Nehmer.  

Three Questions to Answer Before Proceeding with the 

Three-Pronged CUE Test

1)
Can this decision be subject to CUE?  In other words, did the VA err in applying the law?  If not, then the claim for CUE is not valid and should be denied/dismissed.  

[There is a substantive difference between a denial and dismissal.  If it is a denial, the veteran can never bring that particular type of CUE challenge again.  If was considered on the merits.  The CUE motion will be dismissed if the challenge wasn’t raised with the requisite specificity, such as if the veteran just a general allegation of CUE, rather than identify the actual error of fact or law.  The veteran would be able to file a later motion that met such requirements.  You should explain this.  There is some case law that could help, such as Fugo or Phillips v. Brown, 10 Vet.App. 25 (1997).  Here are two passages from Phillips:  “...the terse allegations of error... do not meet the Fugo requirement.”

“The issue of CUE can be raised in the same decision again if the veteran’s previous allegation did not meet the specificity threshold of Fugo and the most recent CUE claim does.”
2)
Does the decision change the outcome of the claim?  If not, then it is considered to be a harmless error and the claim should be denied/dismissed.  
3)
What evidence and law should be considered in adjudicating this claim?  

· Evidence: Consider only evidence on file at the time of the challenged decision.  38 C.F.R. §§ 20.1403(b), 20.1405(b).  
· The evidence need not have been specifically addressed or discussed by the RO’s decision.  According to Gonzales v. West, 218 F.3d 1378, 1380 (Fed. Cir. 2000), ROs are not required to specifically mention in their rating decisions the evidence that they considered.  See also Hauck v. Nicholson, 403 F.3d 1303 (Fed. Cir. 2005) (noting that rating decisions were not required to set forth in detail the factual bases for their decisions before the 1990 effective date of 38 U.S.C.A. § 5104(b)).  
· Laws: The laws at the time of the RO decision being attacked should be used.  See, e.g., Fournier v. Shinseki, 23 Vet. App. 480 (2010) (finding that it was not CUE to determine that a claim was not pending when the regulations pertaining to notice and denial at the time of such notice were followed).  

The Three-Pronged Test

Bouton v. Peake, 23 Vet. App. 70 (2008)

In order to prevail in a claim/motion for CUE, all three of the following prongs must be met.  Id.; see also Damrel v. Brown, 6 Vet. App. 242, 245 (1994); Russell v. Principi, 3 Vet. App. 310, 313-14 (1992) (en banc).

1) Either the correct facts, as they were known at the time, were not before the adjudicator (i.e., more than a simple disagreement as to how the facts were weighed or evaluated) or the statutory or regulatory provisions existing at that time were incorrectly applied.

2) An error occurred based on the record and the law that existed at the time of the prior adjudication in question.

3) The error was undebatable and of the sort which, had it not been made, would have manifestly changed the outcome.

· What might constitute error and require examination under prong #3?

· Overlooking Evidence: RO’s “clear” denial of the existence of evidence in the claims file sufficient to satisfy first and second prongs.  Bouton v. Peake, 23 Vet. App. 70 (2008); cf. Gonzales v. West, 218 F.3d 1378, 1380-81 (Fed. Cir. 2000) (holding that ROs are not required to specifically mention in their rating decisions the evidence that they considered).

· A Misapplication of Law: A misapplication of the regulation governing ratings to be assigned to veterans whose service-connected disabilities are subject to multiple classifications can constitute CUE.  Amberman v. Shinseki, 570 F.3d 1377 (Fed. Cir. 2009); see 38 C.F.R. § 4.14; 38 C.F.R. § 20.1404(b).

What sorts of things have been found not to constitute error?

· Simply to allege CUE on the basis that previous adjudications improperly weighed and evaluated the evidence, or failed to apply the benefit-of-the-doubt doctrine, or failed to give reasons and bases, can never rise to the stringent definition of CUE.  “Broad-brush” allegations of “failure to follow the regulations” or “failure to give due process” are also insufficient.  Fugo v. Brown, 6 Vet. App. 40, 44 (1993).  
· An examiner’s failure to follow procedures in VA’s Physician’s Guide cannot constitute CUE.  Allin v. Brown, 6 Vet. App. 207, 214 (1994). 
· A breach of a duty to assist cannot constitute CUE.  Cook v. Principi, 318 F.3d 1334, 1345-47 (Fed. Cir. 2002).  Citing Caffrey v. Brown, 6 Vet. App. 377 (1994), the Federal Circuit also noted that a CUE claim is an attack on a prior judgment that asserts an incorrect application of law or fact, and that an incomplete record, factually correct in all other respects, is not CUE.  Id. at 1346.
· Disagreements as to how facts are weighed do not constitute CUE.  Russell v. Principi, 3 Vet. App. 310, 313-14 (1992).
· No Benefit of the Doubt Rule
· The benefit of the doubt provisions of 38 U.S.C.A. § 5107(b) do not apply to decisions involving CUE.  38 C.F.R. § 20.1411(a).  

CUEs and Effective dates

Both the statute (38 USC § 5110(b)(2)) and the regulation (38 CFR 3.400(o)(2) require “that an increase in a veteran’s service-connected disability must have occurred during the one year prior to the date of the veteran’s claim in order to receive the benefit of an earlier effective date.” Gaston v. Shinseki (2010)

What this case truly brings forth is it confirms the fact that the VA is unable to assign and earlier effective date on claims for increased evaluation any earlier than the date that it was factually ascertainable to award such an increase.  38 C.F.R. § 3.400(o)(2),
Additional concerns:
3.157 (report of examination or hospitalization) (VA records)

Once a formal claim for pension or compensation has been allowed or a formal claim for compensation disallowed for the reason that the service-connected disability is not compensable in degree, receipt of one of the following will be accepted as an informal claim for increased benefits or an informal claim to reopen. In addition, receipt of one of the following will be accepted as an informal claim in the case of a retired member of a uniformed service whose formal claim for pension or compensation has been disallowed because of receipt of retirement pay. The evidence listed will also be accepted as an informal claim for pension previously denied for the reason the disability was not permanently and totally disabling. We may utilize the date of the examination when dealing with effective dates.

3.114 liberalizing law, or a liberalizing VA issue approved by the Secretary be careful here as it just maybe an liberal inturpatation of the law that does not effect the effective date or if it involves claims that were covered with AO that we can not go back earlier than the date of the law change.  Also please consider that Non Hodginkins Lymphoma has its own criteria under 38 CFR 3.313 as well as 38 CFR 3.309.

CUEs and New and Material Evidence?

3.156 New and material evidence:  In general a claimant may reopen a finally adjudicated claim by submitting new and material evidence. New evidence means existing evidence not previously submitted to agency decisionmakers. Material evidence means existing evidence that, by itself or when considered with previous evidence of record, relates to an unestablished fact necessary to substantiate the claim. New and material evidence can be neither cumulative nor redundant of the evidence of record at the time of the last prior final denial of the claim sought to be reopened, and must raise a reasonable possibility of substantiating the claim. (Authority: 38 U.S.C. 501, 5103A(f), 5108)

Please remember that the amendments made to 38 C.F.R. § 3.156(a) to redefine what constitutes “new and material evidence” apply only to requests to reopen finally decided claims received on or after August 29, 2001.

Items to consider with new and material evidence

Apply Two-Step Analysis of Manio v. Derwinski, 1 Vet. App. 140 (1991):

Step 1:  VA must determine whether the additional evidence presented or secured since the prior final disallowance of the claim is new and material when credibility of the new evidence is presumed.

· If the claim to reopen was received prior to August 29, 2001, apply 38 C.F.R. § 3.156(a) (2001).  See Hodge v. West, 155 F.3d 1356 (1998).
· If the claim to reopen was received on or after August 29, 2001, apply 66 Fed. Reg. 45620, 45630 (Aug. 29, 2001) (to be codified as amended at 38 C.F.R. § 3.156(a)).  ( Why not just state, “Apply version of regulation applicable from the date of regulatory change, August 29, 2001”?  
· Presume the credibility of the evidence as per Justus v. Principi, 3 Vet. App. 510 (1992) strictly for the purpose of determining whether the evidence is new and material.  Remember, the presumption is not absolute.

· Have both elements (new and material) been satisfied?

· What does the evidence tell you with regard to matters such as: (1) the basis of the prior denial (Molloy v. Brown, 9 Vet. App. 513, 516 (1996)); (2) the basis for a medical opinion (Kightly v. Brown, 6 Vet. App. 200 (1994); LeShore v. Brown, 8 Vet. App. 406 (1995); Beausoleil v. Brown, 8 Vet. App. 459 (1996); Bostain v. West, 11 Vet. App. 124 (1998)); (3) meeting a required element for the claim; (4) the presentation of lay assertions to address medical causation (38 U.S.C.A. § 5108; Moray v. Brown, 5 Vet. App. 211 (1993); Hickson v. West, 11 Vet. App. 374 (1998); YT v. Brown, 9 Vet. App. 195 (1996)).

In Shade v. Shinseki, November 2, 2010 the Court held that the language of current 38 C.F.R. § 3.156(a) requires reopening a claim if newly submitted evidence, combined with VA assistance under its duty to assist rules and considering the other evidence of record, raises a reasonable possibility of substantiating the claim.  The Court stated that the regulation must be read as creating a low threshold for reopening claims.  

The Court held that the phrase “must raise a reasonable possibility of substantiating the claim” in the final sentence of § 3.156(a) does not create a third element for new and material evidence, but provides guidance in determining whether submitted evidence meets the new and material requirements of § 3.156(a).  The determination of whether submitted evidence raises a reasonable possibility of substantiating the claim should be considered a component of the question of what is new and material evidence, rather than a separate determination to be made after finding evidence is new and material.  

Step 2:  If, and only if, VA determines that the claimant has produced new and material evidence, the claim must be reopened and the claim is decided on its merits.  

3.156 New and material evidence (c) Service department records. (1) Notwithstanding any other section in this part, at any time after VA issues a decision on a claim, if VA receives or associates with the claims file relevant official service department records that existed and had not been associated with the claims file when VA first decided the claim, VA will reconsider the claim, notwithstanding paragraph (a) of this section. Such records include, but are not limited to: 

(i) Service records that are related to a claimed in-service event, injury, or disease, regardless of whether such records mention the veteran by name, as long as the other requirements of paragraph (c) of this section are met;

(ii) Additional service records forwarded by the Department of Defense or the service department to VA any time after VA's original request for service records; and

(iii) Declassified records that could not have been obtained because the records were classified when VA decided the claim.

How does this apply to CUEs:  In accordance with the above provision, new and material evidence is not needed to reopen a previously denied claim when relevant service treatment records and/or any other relevant service department records are received after a prior final denial.  Rather, the claim is simply reviewed on a de novo basis.  Besides not having to submit new and material evidence, the benefit of this provision is to assign the earliest possible effective date without the claimant having to demonstrate clear and unmistakable error in a prior final determination.  

CUEs and Nehmer?

3.816 Awards under the Nehmer Court Orders for disability or death caused by a condition presumptively associated with herbicide exposure

Nehmer has it own rules and I caution everyone as these claims are now returning to the ROJs to be careful about calling a CUE before you have had a moment to look over the training material on this topic as certain criteria has changed.  You should also look and see what is the claim, did we assign the proper effective date and please do not cite the training guide as citation for calling a CUE, as training guides are just that a guide the only way that you can call an error on these types of claims is if there was a violation of the law.  

Please review the regulation’s definition of ischemic heart disease.  Also note that 38 CFR 3.114 does not apply to claims involving Nehmer conditions.  

Practical Tips
Look at the earliest date that we can assign benefits from.  

If a CUE does not change the outcome of the decision then it is considered to be a harmless error.  

Remember benefit of the doubt rules do not apply to CUEs.

Ensure that you apply all of the rules that involve effective dates and be mindful to assign the earliest date possible.

Remember IU is not a freestanding claim so there maybe an earlier effective date then the date that we receive the VA Form 21-8940.

When dealing with Nehmer CUEs ensure that we reference the regulation and not the training guide.  

Examples: How to Analyze a CUE Claim Using the Three-Pronged Test

Example #1: An error, but not CUE

· Issue: Entitlement to service connection for a low back disorder.

· Evidence in file:  

· Separation examination dated March 25, 1995, which contains a notation of “spondylolysis L5, left side,” but no indication of what objective clinical evidence supports this notation.  

· STR dated March 27, 1995, showing that an X-ray was obtained following complaints that Veteran had a 1 ½ year history of low back pain.  The X-ray demonstrated “spina bifida occulta and [questionable] spondylolysis.”  

· VAX dated May 1995 in which an X-ray showed spina bifida at L5 and “no other abnormalit[ies].”  The examiner diagnosed the Veteran with a history of low back pain and spina bifida at L5; there was no mention of spondylolysis.  

· Decision: We denied Veteran’s claim for service connection for a “back condition” on the basis that the evidence of record did not show a diagnosis of a back disorder other than spina bifida.  The rating decision did not discuss or reference the March 1995 separation examination.  

· We erred because . . . similar to the facts of Bouton v. Peake, 23 Vet. App. 70 (2008), the RO “clearly” denied the existence of evidence demonstrating a low back disability other than spina bifida in its decision.

· Not CUE because . . . there was no competent medical opinion of record at the time of the decision which stated that the Veteran’s in-service notation was a definitive diagnosis or, alternatively, that the March 1995 diagnosis of questionable spondylolysis was confirmed by clinical evidence of record.  Absent such evidence, we cannot conclude that all evidence at the time of the RO decision “militated in support of the claim.”  Any assertion that our failure to obtain a medical opinion regarding this issue constitutes CUE cannot survive.  See Cook v. Principi, 318 F.3d 1334 (Fed. Cir. 2002).

Example #2: There was an error and CUE

· Issue: Entitlement to DIC based on 38 U.S.C.A. § 1318.

· Facts: As of the date of Veteran’s death in October 2001, TDIU had been in effect approximately 8 ½ years immediately preceding his death.  Appellant contends that there was CUE in the April 1997 RO rating decision that awarded TDIU.  Specifically, she asserts that the RO failed to consider an informal claim for TDIU prior to the effective date assigned by the RO and that evidence of record as of the date of the April 1997 rating decision undebatably demonstrated entitlement to TDIU for at least 10 years. 

· Evidence on file as of date of our decision:  

· Statement from Veteran that he was told not to work because of s/c’d back disability received in March 1985 and a letter from RO in April 1985 acknowledging statement as informal claim and requesting that he complete a formal TDIU application.

· Letter received in May 1987 from Veteran’s private physician indicating that he was “not able to work in a consistent manner” in light of his back condition and that he was “totally disabled.”  No action taken by RO.

· Veteran’s statement received in January 1990 in which he averred that his back pain was so bad that he “cannot do work to any satisfactory employment.”  No action taken by RO.

· Formal TDIU application (VA Form 21-8940) received on April 28, 1993.  

· VAXs dated in October 1989 and April 1997 which demonstrate essentially the same physical complaints and findings.  The April 1997 VAX also contains opinion that Veteran is unemployable due to back disability.

· Decision: In an April 1997 rating decision, we awarded TDIU effective April 28, 1993, on the basis of the April 1997 VAX report. 

· We erred because . . . similar to the facts of Servello v. Derwinski, 3 Vet. App. 196, 200 (1992), the May 1987 private treatment record and January 1990 statement constituted informal claims pursuant to laws in effect on the date of the April 1997 our decision, and as such, these informal claims remained pending when the VA failed to forward a formal application to the Veteran following receipt of such claims.  See also 38 C.F.R. § 3.155(a) (1996).

· It is CUE because . . . the evidence of record at the time of the April 1997 rating decision undebatably demonstrated that the Veteran’s s/c’d back disability rendered him unemployable at least ten years immediately preceding his death (i.e., October 1991).  In this regard, the Veteran met the schedular requirements for TDIU as of June 1984, there was nothing in the record which suggested that he was capable of employment consistent with his educational and occupational background, evidence indicated that he was wheelchair-bound outside of the home, there was a competent medical opinion from his private physician dated in May 1987 that he was “totally disabled” due to his service-connected back disability, and the RO adjudged him to be unemployable on the basis of a disability picture (in the April 1997 VAX) that was nearly identical to one described in the October 1989 VAX.  
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