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	Lesson Description

	The information below provides the instructor with an overview of the lesson and the materials that are required to effectively present this instruction.

	TMS #
	1386326

	Prerequisites
	This lesson is designed for the Entry Level Veteran Service Representatives (VSRs) with less than one year of experience or as a refresher course for all Veteran Service Center employees.

	TARGET AUDIENCE
	The target audience for Recognizing When a Medical Opinion is Required Lesson is a VSR Entry Level employee.

Although this lesson is targeted to teach VSR Entry Level employee, it may be taught to other VA personnel as mandatory or refresher type training.

	Time Required
	1.5 hours

	Materials/
TRAINING AIDS
	Lesson materials:

· Recognizing When a Medical Opinion is Required PowerPoint Presentation.

· Recognizing When a Medical Opinion is Required Trainee Handouts.

· Recognizing When a Medical Opinion is Required Practical Exercise.



	Training Area/Tools 
	The following are required to ensure the trainees are able to meet the lesson objectives: 

· Classroom or private area suitable for participatory discussions.

· Seating, writing materials, and writing surfaces for trainee note taking and participation.

· Handouts, which include a practical exercise.

· Large writing surface (easel pad, chalkboard, dry erase board, overhead projector, etc.) with appropriate writing materials.

· Computer with PowerPoint software to present the lesson material.

Trainees require access to the following tools: 

· VA LMS to complete the assessment

	Pre-Planning 


	· Become familiar with all training materials by reading the Instructor Lesson Plan while simultaneously reviewing the corresponding PowerPoint slides. This will provide you the opportunity to see the connection between the Lesson Plan and the slides, which will allow for a more structured presentation during the training session. 

· Become familiar with the content of the trainee handouts and their association to the Lesson Plan. 

· Practice is the best guarantee of providing a quality presentation. At a minimum, do a complete walkthrough of the presentation to practice coordination between this Lesson Plan, the trainee handouts, and the PowerPoint slides and ensure your timing is on track with the length of the lesson. 

· Ensure that there are copies of all handouts before the training session.

· When required, reserve the training room.

· Arrange for equipment such as flip charts, an overhead projector, and any other equipment (as needed).

· Talk to people in your office who are most familiar with this topic to collect experiences that you can include as examples in the lesson. 

· This lesson plan belongs to you. Feel free to highlight headings, key phrases, or other information to help the instruction flow smoothly. Feel free to add any notes or information that you need in the margins. 

	Training Day 


	· Arrive as early as possible to ensure access to the facility and computers. 

· Become familiar with the location of restrooms and other facilities that the trainees will require. 

· Test the computer and projector to ensure they are working properly. 

· Before class begins, open the PowerPoint presentation to the first slide. This will help to ensure the presentation is functioning properly. 

· Make sure that a whiteboard or flip chart and the associated markers are available.

· Provide a sign in sheet and at the conclusion of the session, ensure that all trainees sign in. 


	Introduction to Recognizing When a Medical Opinion is Required

	INSTRUCTOR INTRODUCTION
	Complete the following:

· Introduce yourself

· Orient learners to the facilities

· Ensure that all learners have the required handouts

	time required
	5 minutes

	Purpose of Lesson

Explain the following:

	This lesson is intended to teach the VSR how to recognize when and what types of medical opinions may be required for a claim. This lesson will contain discussions and exercises that will allow you to gain a better understanding of: 
· VA’s Duty to Assist in obtaining a Medical Opinions under 38 CFR 3.159(C)(4)

· Types of Medical Opinions and Who May Request a Medical Opinion

· Who may request a medical opinion.

	Lesson Objectives

Discuss the following:
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 Handout 2
	In order to accomplish the purpose of this lesson, the VSR will be required to accomplish the following lesson objectives.

The VSR will be able to:  

· List the three elements required by VA’s Duty to Assist to request a medical exam or a medical.

· Identify when a medical exam is required versus a medical opinion.

· List five types of medical opinions.

· Given a scenario identify the type of medical opinion required for a claim.

· Identify when a VSR is authorized to request a medical opinion.

	Explain the following:
	Each learning objective is covered in the associated topic. At the conclusion of the lesson, the learning objectives will be reviewed. 

	Motivation
	The VA has a duty to assist the Veteran to obtain sufficient evidence to make a decision on a claim. VA examinations and medical opinions are one of the major pieces of evidence used during the decision making of a claim. The VSR must be able to recognize when a medical opinion is required in order to assist the Veteran with the claim. 

	STAR Error code(s)
	Instructor: The Systematic Technical Accuracy Review (STAR) Program reviews cases and considers them either “accurate” or “in error” for the purpose of measuring technical accuracy. The following are examples of errors called during the 2010 STAR review.

Please discuss the common errors with the trainees.


The most common STAR Errors throughout the Nation for VBA are related to VA Exams and included the following scenarios: (but not limited to this list)

· Failed to request a medical opinion when one was warranted for the case.

· Failed to request a medical exam when one was warranted including missed issues on the exam request.

· Completed a rating using an inadequate exam.

Instructor should discuss throughout the lesson how to prevent or correct the common STAR Errors listed above.

VSRs should have a better understanding of the “Low Thresholds” for requesting VA Exams.

	References
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 Handout 3
	Explain where these references are located in the workplace.
· 38 CFR 3.159(c)(4) Providing medical examinations or obtaining medical opinions
· 38 C.F.R. 3.306 Aggravation of Pre-service Disability 
· 38 CFR 3.326 Examinations

· 38 CFR 3.327 Reexaminations
· 38 CFR 4.125 Diagnosis of Mental Disorders
· M21-1, Part I, Chapter 1, Section C Requesting Records
· M21-1, Part III, Subpart iv, Chapter 3, Section A, Examination Requests
· M21-1, Part IV, Subpart ii, Chapter 2, Section G.3.g,  Requesting Medical Opinions in 1151 Claims
· McLendon v. Nicholson,  No. 04-0185, June 5, 2006


	Topic 1: Medical Opinions  and VA’s Duty to Assist

	Introduction
	This topic will allow the trainee to identify the VA’s Duty to Assist to requesting a Medical Opinion. 

	Time Required
	.25 hour

	OBJECTIVES/
Teaching Points


	Topic objectives:

· List the three elements required by VA’s Duty to Assist to request a medical exam or a medical opinion.

· Determine the proper requirements for VA’s Duty to Assist on ordering medical examinations, and medical opinions while utilizing the provisions of 38 CFR 3.159(c)(4).
The following topic teaching points support the topic objectives: 

·  When is a medical opinion necessary?
· Low Thresholds for requesting exams or medical opinions.

	When is a medical opinion necessary?

Slide 4
Handout 4

Emphasize (lay or medical evidence and diagnosed or symptoms of a disability)

Emphasize (suffered an event, injury or disease in service)

Emphasize (associated with the established event, injury or disease in service)
	The Court has modified and clarified VA’s duty to assist the claimant in obtaining evidence necessary to substantiate a claim.  It states that a medical examination or opinion is necessary if the information and evidence of record does not contain sufficient competent medical evidence to decide the claim, BUT: 

1. Contains competent lay or medical evidence of a current diagnosed disability or persistent or recurrent symptoms of disability. 

2. Establishes that the service member suffered an event, injury or disease in service, or has a disease or symptoms of a disease listed in §3.309, §3.313, §3.316, and §3.317 manifesting during an applicable presumptive period provided the claimant has the required service or triggering event to qualify for that presumption; and 

3. Indicates that the claimed disability or symptoms may be associated with the established event, injury, or disease in service or with another service-connected disability.



	Notes on Lay Evidence
	Remember a claimant is competent to describe symptoms of a disability he/she is experiencing, such as pain in the knee. However, because a claimant ordinarily lacks medical training and experience, he/she would not be competent to diagnose his/her own medical condition or offer a medical opinion.

A Veteran’s statement of a diagnosis is not considered competent lay evidence.

	Low Thresholds for requesting exams or medical opinions
Emphasize the highlighted (bold and underlined) key points.
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Handout 4

Re-Emphasize – Lay observation of symptomology may qualify as credible evidence
	McLendon v. Nicholson, June 5, 2006

The Court held that medical evidence that suggests a nexus but is too equivocal or lacking in specificity to support a decision on the merits still triggers the duty to assist regarding medical examinations/opinions if it indicates that the veteran’s condition “may be associated” with service. If the first three elements of 38 U.S.C. § 5103A(d) and 38 C.F.R. § 3.159(c)(4) are met, a VA examination must be ordered, unless there is sufficient competent medical evidence on file for VA to make a decision without providing an examination.

The third element, which requires that the evidence indicates that there “may” be a nexus between a current disability and an in-service injury, disease, or event, is a low threshold.

The third element evidence is not limited to medical evidence that suggests a nexus. 

Credible evidence of continuity of symptomatology such as pain or other symptoms are capable of being shown by lay observation. 

The common question should be, “What are the reasons that a VA Exam is not needed?” rather than “Why should a VA Exam be requested?” There are fewer reasons as to why a VA Exam should not be requested, therefore, the “why not” list is shorter.



	Check  for Comprehension

Slides 6, 7, 8 and 9

Handout 5

Ask Question 1 before moving to slide 6

Slide 6 - Allow the students to answer out loud before slide 7

Slide 7 

Slide 8 Explain that a thorough review of the record is required to find this evidence.

Slide 9 Explain how the three elements of  C.F.R. § 3.159(c)(4) are met in this scenario
	1. According to VA’s Duty to Assist, what are the three basic elements required to request an exam or medical opinion?

1. Lay or medical evidence, and

2. Event, injury or disease in service, and

3. An indication that the claimed disability, symptoms or disease may be associated with service.

2. Is the following Veteran’s statement credible supporting evidence?

· I am claiming service connection for frequent headaches due to a motor vehicle accident (MVA) in service.

· The Veteran was discharged from the military 10 years prior to the claim. His STRs reveal that he was involved in a MVA in which another car rear-ended his vehicle. He was treated for an abrasion to his forehead and release back to full duty.

· He was not treated in service for headaches and he did not provide any treatment records for headaches after his discharge to date.

Would VA have a duty to assist in obtaining a medical opinion?

Answer to both questions is yes. The Veteran’s statement of symptoms could possibly be related to the MVA in service.




	Topic 2: When to Request a Medical Opinion

	Introduction
	This topic will allow the trainee to determine when to request a medical opinion instead of a medical exam.

	Time Required
	.25 hours

	OBJECTIVES/
Teaching Points


	Topic objectives:

· Identify when a medical exam is required versus a medical opinion.

The following topic teaching points support the topic objectives: 

· When to Request a Medical Opinion Versus an Examination.

	When to Request a Medical Opinion Versus an Examination

Explain to the trainees that the next topic will provide more detail about the types of medical opinions.
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Handout 6

Emphasize: Do Not request a medical opinion when chronicity or continuity are of record.

Explain the definition of chronic and continuity
	A medical opinion versus an examination should be requested when only the following is necessary to decide the claim:

· Reconciliation of different diagnoses. 

· Opinion concerning the relationship between two conditions.

· Opinion about functional impairment. 

· Etiology and nexus opinions. 

· Allen v. Brown cases (that is, when the issue is whether a service-connected condition has aggravated a non-service connected condition). 

· Independent medical opinions, and opinions regarding the extent to which service-connected disabilities affect the Veteran's ability to perform physical and non-physical tasks in order for VA to determine whether the Veteran is unemployable. 
Notes: 

· Many opinion requests require information that would be gleaned as part of the normal examination process, which the physician should not be precluded from conducting, if necessary. 

· A medical opinion is not generally required to establish a link between a claimed disability and the veteran's service when the evidence shows that 

· the disability is chronic, or 

· symptoms have continued after the veteran's discharge from service. 

	Check for Comprehension
	1. When should VA request a medical exam?

When the evidence of record shows the disability is chronic or there is continuity of symptoms after service.


	Topic 3: Types of Medical Opinions and Who May Request a Medical Opinion

	Introduction
	This topic will allow the trainee to identify the types of Medical Opinions during a claim folder review.

	Time Required
	.5 hours

	OBJECTIVES/
Teaching Points


	Topic objectives:

· List five types of medical opinions.

· Given a scenario identify the type of medical opinion required for a claim.

· Identify when a VSR is authorized to request a medical opinion.
The following topic teaching points support the topic objectives: 
·  Types of medical opinions.

· Who may request a medical opinion?

	Types of medical opinions
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Handout 7
	Nexus – Between claimed in-service event, injury or disease in service and a present disease or injury.

Secondary - Unusual or Controversial Issues – Claimed non-presumptive herbicide related disability, unique secondary service connection claim, etc.

Aggravation – Between pre-existing conditions and progression of the disease in service. Aggravation of a non-service connected condition by a service-connected condition.

Conflicting diagnosis – Seek to reconcile multiple conflicting diagnoses of record (e.g., various psychiatric diagnoses, including schizophrenia, depression, bi-polar disorder and PTSD).

Legal Issues - Section 1151 cases involving questions of VA fault for additional disability caused by VA medical treatment, etc.

Independent Medical Opinions – An independent medical opinion under 38 CFR 3.328, but only when warranted by the medical complexity or controversy involved in the case. 
Note: Although the RVSR would complete the medical opinion, the VSR may have to request other VA Exams. The VSR should work with the RVSR to coordinate dual exams and medical opinion requests. The claims folder needs to be sent for the Medical Opinion and the VSR may need to send it for specialty exams.

“THE CLAIMS FOLDER MUST BE SENT TO THE EXAMINER FOR ALL MEDICAL OPINIONS”

	Nexus Medical Opinion
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Handout 7

Explain: This does not apply to chronic disabilities found in service that have the exact same diagnosis after discharge from service (better known as chronicity).

Slide 14

Hearing Loss (under VA criteria) diagnosed in service will not need a medical opinion.
	Medical Nexus – Between claimed in-service event, injury or disease in service and a present disease or injury.

Charles v. Principi – The Court held that when there is competent evidence of a current disability and evidence indicating an association between the veteran’s disability and his active service, VA’s duty to assist requires that it provide a medical nexus opinion.  

Teaching Points: 

1. The Veterans lay statement of symptoms that may relate to an event, injury or disease in service may provide enough medical evidence to request a medical opinion.

2. There must be documentation of record to reflect the in-service event, injury or disease.

Hearing loss is probably the number one nexus medical opinion requested by VBA. There must be a nexus between the current disability (hearing loss) and noise exposure or acoustic trauma in service. Key indicators of noise exposure or acoustic trauma in service could be related to duties performed in service and combat exposure. The Hearing Loss and Tinnitus DBQ now contain the nexus or direct service-connect medical opinion. The Medical Opinion DBQ is not required for a direct service-connect medical hearing loss or tinnitus exam request.

Note: For more information on 

· requesting Audiometric Examinations and Medical Opinions, see M21-1, Part III, Subpart iv, Chapter 4, Section B.3.d,
· use of the duty MOS to determine if there was in-service hazardous noise exposure, see M21-1, Part III, Subpart iv, 4.B.3.c, and

· medical opinions and the Hearing Loss and Tinnitus Disability Benefits Questionnaire (DBQ), see M21-1, Part III, Subpart iv, 3.A.7.i.

	Check for Comprehension
	Veterans that were paratroopers in service may have back or knee conditions years after service. Is it possible that their conditions are related to being a paratrooper in service? Yes

A Veteran fell from a tank and injured his right knee in service. The clinical records show he strained his right knee and was put on light duty for 15 days. He is now claiming a right knee condition with period pain to his right knee. Would you refer this claim to the RVSR for a medical opinion? Yes



	Secondary
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Handout 8
	Secondary conditions:

If you have determined that the veteran is already service connected for a disability(ies) and now the veteran wants to claim a new condition based on the service connected disability(ies), then you have determined that the current claim is a claim for secondary service connection.

If a claim for secondary service connection is received, then develop the claim by following all necessary development guidelines pertaining to the claimed condition. When reviewing these types of claims, focus should be on:

· Pertinent back ground information (i.e. service-connected disabilities).

· The veteran’s contentions

· The evidence showing a current disability or symptom(s) does/does not exist

· The evidence showing a possible relationship between the claimed disability/symptoms and the service-connected condition



	Discussion
	Many disabilities and diseases can cause secondary diseases. 

Diabetes can cause hypertension, peripheral neuropathy of extremities, retinopathy, organ failure to mention a few. 

The RVSR must know the etiology of the secondary disease. The medical opinion must state whether the secondary issue is caused by, aggravated by or is not caused by the service connected disability. On occasion the physician might have to guess and can not provide an opinion.

Examples include:

My right knee service connected disability has caused a right hip disability due to walking with an altered gait.

My service connected diabetes has caused bilateral lower extremity peripheral neuropathy.
The Diabetes Mellitus DBQ now contains the medical opinion statements for complications as secondary conditions and aggravation of conditions that existed prior to the diagnosis of the diabetes. A separate medical opinion DBQ is not to be used for these conditions when the Diabetes Mellitus DBQ is requested.

	Aggravation 
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Handout 8

Do Not Read the Entire Regulation

Explain: The rater must rate the degree of disability over and above the degree at the time of entrance into service.


	38 U.S.C. 1153; 38 C.F.R. 3.306 – Service connection is being sought for the in-service aggravation of a condition that pre-existed entrance into service.

· Was increase in disability during service above and beyond natural progress of disease?

· Explain concept to aggravation to the physician.

· Temporary or intermittent flair-up of a pre-service condition without evidence of worsening not sufficient.

· Caused by service vs. temporal occurrence.

38 CFR 4.22 Rating of disabilities aggravated by active service

In cases involving aggravation by active service, the rating will reflect only the degree of disability over and above the degree existing at the time of entrance into the active service whether the particular condition was noted at the time of entrance into the active service, or it is determined upon the evidence of record to have existed at that time.  It is necessary therefore, in all cases of this character to deduct from the present degree of disability the degree, if ascertainable, of the disability existing at the time of entrance into active service, in terms of the rating schedule, except that if the disability is total (100 percent) no deduction will be made.  The resulting difference will be recorded on the rating sheet.  If the degree of disability at the time of entrance into the service is not ascertainable in terms of the schedule, no deduction will be made.

	Discussion

Types of Aggravation:

Existed Prior to Service (EPTS)

Congenital diseases

References:

38 CFR 4.9 Congenital or developmental defects

M21-1 III.iv.4.B General Information About Eye Conditions
Aggravation of non-service connected disabilities by a service connected disability.
	Review the STRs and specifically the entrance exam for any conditions that may have existed prior to service. Some congenital diseases may have gotten worse in service beyond normal progression.

Example 1: Veteran is claiming service connection for pes planus. The entrance exam reflects the Veteran had asymptomatic pes planus. 

The VSR would refer the case to the RVSR to determine if a Medical Opinion is needed. 

Congenital Eye Conditions are one example of diseases that may progress to cause impaired field of vision and/or impaired motor field function.
Myopia may progress rapidly during the periods of service and lead to destructive changes, such as

· changes in the choroid. 

· retinal hemorrhage, and 

· retinal detachment. 

Aggravation of a non-service connected disability caused by a service connected disability.

Example: A Veteran is service connected for Lumbar Degenerative Disc Disease (DDD). He is claiming his Lumbar DDD has caused his non-service connected bilateral hip Degenerative Joint Disease (DJD) to get worse. 

	Reconciliation of Multiple Mental Diagnoses

38 CFR 4.125
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Handout 9
	(a) If the diagnosis of a mental disorder does not conform to DSM-IV or is not supported by the findings on the examination report, the rating agency shall return the report to the examiner to substantiate the diagnosis.

(b) If the diagnosis of a mental disorder is changed, the rating agency shall determine whether the new diagnosis represents progression of the prior diagnosis, correction of an error in the prior diagnosis, or development of a new and separate condition. If it is not clear from the available records what the change of diagnosis represents, the rating agency shall return the report to the examiner for a determination.  (Authority: 38 U.S.C. 1155)

	Discussion

Explain that the RVSR would typically be the one to recognize when this type of opinon is required. 
	A medical opinion for a reconciliation of multiple mental diagnosis is normally requested after the VA Exam has been completed.

Paragraph (b) indicates that mental disorder diagnosis can change and the RVSR may need a medical opinion to reconcile two different diagnosis of a mental condition. 

	Legal Issues
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Handout 10

Emphasize that the case will need all development completed (requesting and receiving the VA medical records) before the RVSR can request the Medical Opinion.
	1151 Claims 

Obtaining Independent Medical Evidence and Medical Opinions

To clarify whether the care, treatment, or examination at issue resulted in additional disability or death, it may be necessary to obtain

· A medical opinion from a VA medical facility as shown in M21-1, Part III, Subpart iv, 3.A.9.

· Independent medical evidence, such as 

· A medical statement provided by a regional office (RO) rating specialist who is a qualified medical professional, such as a physician, physician's assistant, or registered nurse, and not a signatory to the rating, or 

· Information from a medical treatise, such as The Merck Manual of Diagnosis and Therapy, Cecil Textbook of Medicine, or Physician's Desk Reference (PDR), and/or 

· An independent medical opinion under 38 CFR 3.328, but only when warranted by the medical complexity or controversy involved in the case. 



	Scenario
	A Veteran is claiming he had surgery at a VA Hospital and during his stay contracted Hepatitis C. All development has been completed and the VA medical records were received. Refer the case to the RVSR to see if a medical opinion is warranted.

	Who May Request a Medical Opinion
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Handout 10


	In accordance with M21-1, Part III, Subpart iv, Chapter 3, Section A.7.a,
Journey-level VSRs who have completed training specified by Central Office (CO) may prepare basic or straightforward medical opinion requests without RVSR or DRO review. 
Subject to the exception below, the VSCM will designate categories of opinions that are sufficiently basic or straightforward. 
Exception: Only RVSRs or DROs may prepare complex medical opinion requests. These include issues involving:
· compensation under 38 U.S.C. 1151
· aggravation (including Allen aggravation)
· diagnostic variation or conflicting medical evidence
· questions of credibility of evidence presented to the examiner, or
· any other matters specified by the VSCM such as
· rare disorders/rare etiologies, or
· sensitive or high priority claims.
Notes: 
· A VSCM may authorize a medical opinion in any case in which he/she believes it is warranted. 
· A medical opinion request must be signed by the person who prepared it.
· Generally any VSR may order an examination using the Hearing Loss and Tinnitus DBQ, which includes certain routine etiology opinions. However, in cases where a separate Medical Opinion DBQ is required to solicit an opinion not included on the DBQ, the opinion request should be prepared by an RVSR or DRO. 

	Job Aid
	Explain that the Medical EPSS is an excellent Job Aid to use for references and information concerning medical exams and medical opinions.

	Regional Office Specific Topics
	This row should be included ONLY in the last topic before the Practical Exercise.

At this time add any information pertaining to:

· Station quality issues with this lesson.

· Additional State specific programs/guidance on this lesson.

· Information for local Regional Office procedures for medical opinions to include VA contractors utilized by the Regional Office.


	Practical Exercise

	Time Required
	.25 hours

	EXERCISE

Handout 13
	Allow the trainees time to complete the practical exercise located at the end of the trainee handout.

Once the trainees have completed the practical exercise, review the answers with the class. 

Explain that some claims may be very complex and encourage the trainees to seek consultation when needed about requesting exams and medical opinions.

Ask if there are any questions about the information presented in the exercise, and then proceed to the Review. 


	Lesson Review, Assessment, and Wrap-up

	Introduction

Discuss the following:
	The lesson is complete. 

Review each lesson objective and ask the trainees for any questions or comments.

	Time Required
	5 minutes 

	Lesson Objectives
	You have completed the Recognizing When a Medical Opinion is Required lesson. 

The trainee should be able to:  

· List the three elements required by VA’s Duty to Assist to request a medical exam or a medical opinion.

· Identify when a medical exam is required versus a medical opinion.

· List five types of medical opinions.

· Given a scenario identify the type of medical opinion required for a claim.

· Identify when a VSR is authorized to request a medical opinion.

	Assessment 


	Remind the trainees to complete the on-line evaluation in Talent Management System (TMS) to receive credit for completion of this course.
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