Dependency and Indemnity Compensation (DIC) and Accrued Lesson Plan


iNTRODUCTION TO DEPENDENCY AND INDEMNITY COMPENSATION (DIC) AND ACCRUED for surviving spouse/child

Lesson Plan

	PREREQUISITE TRAINING

(Slide 2)
	Prior to this lesson the trainee should complete the following lessons:

· TPSS Module 7—DIC Benefits

· Tour of the C&P Website

· Reference Materials (WARMS & Manuals Training)

· VA Form 21-534 “Application for Dependency and Indemnity Compensation, Death Pension, and Accrued Benefits” lesson



	PURPOSE OF LESSON

(Slide 3)
	The purpose of this lesson is to teach new VSRs the fundamentals of DIC and accrued benefits.

At the end of this lesson, the trainees will be able to:

· Recognize a claim for DIC 

· Determine the requirements necessary to establish entitlement to DIC

· Develop for marital relationship

· Identify other issues related to DIC
· Determine entitlement to accrued benefits


	Time Required
	3.5 hours lecture; 30 minutes demonstration and exercise



	Instructional Method
	· Classroom lecture and discussion

· Practical exercise



	Materials/ Training Aids


	Classroom or private area, with instructor and trainee computer workstations, where a discussion may be held.  Chairs and writing surfaces are required. 

· DIC Trainee Handouts

· DIC PowerPoint Presentation 

	Instructor PREPARATION


	Instructors should either have trainees print (from the website) in advance and bring the DIC trainee handouts to class or provide enough computers so the trainees can view the handouts on-line.



	INTRODUCTION
	Introduce yourself and inform participants of the lesson topic. 

The purpose of this lesson is to illustrate the processing of DIC claims from surviving spouses and children.



	Motivation
	A VSR noticed that a former POW who had passed away was receiving 100% compensation for the last year prior to his death.  They identified the fact that the widow was entitled to DIC under UCS 1318, and expeditiously routed it to the rating board for a grant of benefits.  Because of this action, the widow was paid quickly.  She did not receive any unnecessary requests for unneeded information during this difficult time.  Since the Veteran’s compensation was their only source of income, the expeditious processing by this caring VSR prevented any additional hardship on this widow.

	Recognize DIC And When To File For DIC

	Topic Objectives
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	Following this topic the trainee will be able to adequately discuss how to:

· Define DIC

· Identify VA Forms 21-534 and 21-535

· Determine when to submit the necessary forms for submitting VA Forms 21-534 and 21-535


	Time Required
	0.25 hour


	References
	· VA Form 21-534

· VA Form 21-535

· 
38 U.S.C. 1151

· M21-1MR IV.iii.1.4.a
· M21-1MR IV.iii.1.6.b


	Define DIC


	Dependency and Indemnity Compensation (DIC) is defined as a monthly payment made to a surviving spouse, child, or parent because of an SC death occurring

· On or after January 1, 1957, or 

· Before January 1, 1957, if the survivor elects to receive DIC in lieu of death compensation. 

Note: Serving on active duty, in and of itself, does not bar an individual from receiving DIC.


	Identify VA Forms 21-534 and 21-535

	VA Form 21-534 is required for a claim for DIC.  The form is also a claim for death pension, accrued benefits, and month of death payment.  All of these issues must be addressed in our notification letter(s) regarding the claim (M21-1MR Part IV.iii.1.1.a).

	Refer trainees to handout
	Ask the participants to turn to Basic DIC Evidentiary Requirements Checklist (page 4 of their DIC Trainee Handouts) and discuss the important instructional points.

	Refer to VA Form 21-534 


	On VA Form 21-534, if Number 10 of Part I is marked yes (claiming that the cause of death was due to service), we need to send a Section 5103 Notice (formerly VCAA Notice) for DIC (unless we know we can grant it for certain) and a rating decision will be done addressing service connection for cause of death.  If Number 10 is marked no, we do not need to send a Section 5103 Notice for DIC, it can be denied administratively, unless the claimant indicates elsewhere on the form or attached documents that he or she wishes to claim DIC, then we send a Section 5103 Notice.

	Determine when to submit the necessary forms for submitting VA Forms 21-534 and 21-535


	Explain the reason the VA Form 21-534 or 21-535 is sent.

Send either VA Form 21-534 or VA Form 21-535 (for parent’s DIC), as appropriate:

· When it is indicated that the Veteran's death resulted from a service-connected disability 

· In response to a request for an application for death benefits 

· If an informal claim has been filed for benefits under 
38 U.S.C. 1151
, or 

· When so instructed by the Under Secretary for Benefits or the Director, Compensation and Pension (C&P) Service. 

Note: When sending applications for benefits in response to a request from the Under Secretary for Benefits or the Director, C&P Service, make no reference to the law under which benefits may be payable.

	Provide feedback
	Ask the trainees to restate the definition of DIC as well as to describe the forms necessary for filing a claim.



	Determine Requirements to Establish Entitlement to DIC

	Topic ObjectiveS

(Slide 5)
	Following this topic the trainee will be able to adequately discuss how to:

· Determine entitlement to DIC

· Identify laws under which DIC can be paid

· Obtain evidence to support a claim for DIC



	Time Required
	.75 hour

	References
	· 38 U.S.C. 1151

· 38 U.S.C. 1310(a) 

· 38 U.S.C. 1318

· M21-1MR IV.iii.1.1.g.

	Determine Entitlement to DIC

Refer trainees to handout
	Have trainees turn to Determining DIC Entitlement (page 5 of their DIC Trainee Handouts).  

	Identify Laws Under Which DIC Can Be Paid

	DIC can be paid under
38 U.S.C. 1310(a)
 (service-connected death), 
38 U.S.C. 1318
* (Veteran rated totally disabled for 10/5/1 years prior to death), or 38 U.S.C. 1151 benefits for persons disabled by treatment or vocational rehabilitation). 

	DIC under U.S.C. 1310(a)
	Generally, to determine entitlement to DIC, VA needs evidence showing: 

· the cause of death, and 

· that the cause of death was related to, or hastened by:

·  a service-connected (SC) condition, or 

· related to a disease or injury that existed during active military service.

	Refer trainees to handout
	Have trainees turn to page 5 (DIC under 38 USC 1318) of their handout and discuss the important points. 

	DIC under U.S.C. 1318
	38 USC 1318 requires a Veteran be either:

a. rated 100% 10 years preceding death (includes IU),

b. rated 100% at separation from service at least 5 years preceding death, or
c. rated 100% at least 1 year before death and a former POW


The issue of entitlement to benefits under 38 U.S.C. 1318 is inferred whenever service connection for the cause of death is denied and the Veteran had a totally disabling service-connected (SC) condition at the time of death. 

	
	The following disabilities qualify for payment of DIC under 38 U.S.C. 1318:

· a disability acquired under 38 U.S.C. 1151 

· after discharge from service as a result of treatment in a Department of Veterans Affairs (VA) medical facility, or 

· as a result of vocational rehabilitation training under any VA-administered law, and 

· disabilities for which disability compensation was granted for paired organs or extremities under 38 U.S.C. 1160.  

	Sending the case to rate in cases involving U.S.C. 1318
	If the Veteran meets one of the three above requirements, send Section 5103 Notice (while we will be able to grant DIC, we may have to deny s/c cause of death, therefore Section 5103 Notice is needed) and send the file to the rating activity.

	
	Refer trainees to the special award annotation needed when DIC is awarded under U.S.C. 1318.

For claims by survivors of former POWs, the trainee should refer to M21-1 IV.1.7.  Development for these claims is expedited!  Remember former POW survivor folder flash is need for the c-file/systems. For more on this, you can refer to M21-1MR IV.iii.1.9

	DIC under U.S.C. 1151
	Under U.S.C. 1151, DIC can be awarded if the Veteran’s death was attributable to: 
· hospital care, medical or surgical treatment, or examination furnished the Veteran under any law administered by the Secretary, either by a VA employee or in a VA facility as defined in 
38 U.S.C. 1701(3)(A)
 

· participation in vocational rehabilitation training under 
38 U.S.C. Chapter 31
, or 

· participation in compensated work therapy (CWT). 

	Obtain Evidence to Support a Claim for DIC


	Evidence to support a claim for DIC may be obtained from:

· The claims folder, if service connection for a disease or injury was previously established, 

· VA medical center treatment reports or VA outpatient clinic records, 

· Service medical records, or 

· Private doctor or hospital treatment records.

	
	We need to develop for proof of death; most generally, this proof is a death certificate.  See 38 CFR 3.211 for evidence that constitutes proof of death.  For development instructions when acceptable evidence cannot be obtained, see M21-1MR IV.iii.1.1.g.

	
	Review the Veteran’s death certificate for the cause of death.  Review the most recent rating decision to see if the Veteran was service-connected for the condition that caused his or her death.  If so, refer the file to the rating board (reviewer) to see if service connection for cause of death can be granted without further development (if so, Section 5103 notification for DIC will not be necessary).

	
	When service connection cannot be granted immediately, Section 5103 notification must be sent for DIC.  Review the Veteran’s folder to see if service verification and STRs need to be obtained.  If the Veteran died because of a condition that is a special issue and we have never addressed service connection for that issue, additional development for that special issue may be necessary.

	
	After the Section 5103 Notice is sent, work with an RVSR to ensure that if DIC can be granted immediately, it is, or if an opinion regarding cause of death is needed, it is requested expeditiously, unless there is no information regarding the cause of death (i.e. a death certificate).

	Ask review questions
	· What the VA can accept as evidence?

· How would VA secure missing evidence?



	Check comprehension
	Ask the trainees additional questions as necessary to ensure they comprehend this material before proceeding to the next topic. 


	Developing For Marital Relationship

	Topic Objectives

(Slide 6)
	Following this topic the trainee will be able to adequately discuss how to:

· Verify a marital relationship

· Identify information the claimant needs for filing

· Define a Failure to Respond/Failure to Prosecute (FTR/FTP)

· Define a deemed valid marriage

· Identify procedures for developing a claim if possible impediment is detected

	Time Required
	.75 hour

	References
	· 38 CFR 3.204

· 38 CFR 3.204(a)(2)

· 38 CFR 3.52

· 38 CFR 3.54 

· M21-1MR III.ii.2.C.13

· M21-1MR III.iii.5.E

· M21-1MR III.iii.5.E.21

· M21-1MR III.iii.5.e.25

· M21-1MR III.iii.5.E.26-27

· M21-1MR, Part III, Subpart v, 1.A.2.

· Processing Form SSA-24

· https://secure.ssa.gov/apps10/poms.nsf/lnx/0200305165


	Verify a Marital Relationship


	Verification of a claimant’s marital relationship to a deceased Veteran is required in order to establish entitlement to DIC.  M21-1MR III.iii.5.E provides information for establishing a valid marriage in death cases.



	Refer trainees to handout
	Refer the trainees to the Surviving Spouse section (page 5 of their DIC Trainee Handouts).

	
	Refer trainees to the definition of a surviving spouse found in 38 CFR 3.50 (b).

A claimant filing for death benefits as the surviving spouse of a Veteran must establish that the claimant and the Veteran had a valid marriage.  This has to be established even if we were already paying the Veteran additional benefits for his or her spouse.

	
	In most cases, this is accomplished by proving the existence of a legal marriage under State law.   



	Demonstrate the website where trainees can find each State’s requirements.
	There is a link that lists when a divorce for all states is final, thus allowing the person to enter a legal marriage.  The link is: https://secure.ssa.gov/apps10/poms.nsf/lnx/0200305165.  So if there is an indication of prior divorces, we must ensure they were final before entering into the current marriage.

	Identify Information the Claimant Needs for Filing 

	38 CFR 3.204 states:  “In order to verify the Veteran and claimant were free to marry we need to know the following information about both the Veteran’s and the claimant’s previous marriages:

· Date (month and year) and Place (city, state or state, country) of current spouse 

· Name (first and last) of all, including current spouse

· How marriage was terminated for all previous marriages (death, divorce, etc.)

· Date (month and year) and Place (city, state or state, country) marriage was terminated for all previous marriages

· We also must have the current spouse’s Social Security number.”

	
	VA can accept a claimant’s statement as proof of all of the above, unless:

· The claimant does not reside within a state.

· The claimant's statement on its face raises a question of its validity.

· The claimant's statement conflicts with other evidence on record.

· There is a reasonable indication, in the claimant's statement or otherwise, of fraud or misrepresentation of the relationship in question.

Refer to 38 CFR 3.204(a) (2) if necessary.  

If one of these issues arises, we must develop for proof in the form of a public record (divorce decree, marriage certificate, etc.).

	Explaining what to do when incomplete information is provided 


	Note:  If we have to develop for dependency information because of incomplete information provided, the claimant's statement on its face raises a question of its validity; the claimant's statement conflicts with other evidence of record; or, there is a reasonable indication, in the claimant's statement or otherwise, of fraud or misrepresentation of the relationship in question, etc, do so in the Section 5103 Notice.

	
	However, it is also possible under certain circumstances to "deem valid" for Department of Veterans Affairs (VA) purposes a marriage which is not valid under State law. 

We will discuss more about deemed valid marriages in a few minutes. 



	Define a Failure to Respond/Failure to Prosecute (FTR/FTP)


	If the claimant fails to submit, or does not submit all the requested dependency information in a DIC claim, after Section 5103 notification has expired, we will deny as "failure to respond/failure to prosecute” (FTR or FTP).

The FTR and FTP are the same things, just different names for it. Because dependency is an adjudication issue, the VSR, not the rating board, must deny the claim.  Basically, a VSR will deny the claim administratively for not providing the necessary dependency information requested.  DO NOT send these files to the rating activity.

	Important Notes:


	1. Continue any and all development on the case until Section 5103 notification expires (rater review, possible VA MC opinions, etc), do NOT wait for dependency information to come in to continue development.

2. Section 5103 notification cannot be waived on an adjudication "FTR/FTP" claim, while the Section 5103 Notice response may be sent and returned, that only applies for the ability to send it to the rating board, NOT administrative issues.  We must always wait the full 30 days on these issues.

	Remarriage of a Surviving Spouse

Refer trainees to handout
	Refer the trainees to the Remarriage of a Surviving Spouse section of the Establishing Entitlement to DIC as the Surviving Spouse handout (page 7 of their DIC Trainee Handouts) and discuss the important points. 

A surviving spouse must also be unmarried.  There are exceptions to this rule.  If a surviving spouse remarries after age 57, they are still eligible (per PL 108-183).

If a surviving spouse remarries and then terminates that marriage, they are still eligible for DIC (per PL 105-178).



	Other Requirements
	The claimant must establish a valid (legal or deemed valid) marriage and prove dissolution of prior marriages.  The marriage dates requirement of 38 CFR 3.54(c) must be met.  Finally, continuous cohabitation must be established (see M21-1MR III.iii.5.e.25).

	Refer trainees to handout
	Refer the trainees to the Marriage Dates Requirements section of the handout (page 8 of their DIC Trainee Handouts) and discuss the important points. 

	Marriage Dates Requirement


	The marriage dates requirement of 
38 CFR 3.54
 states that benefits may not be paid to the surviving spouse unless one of the following requirements is met:

· The marriage to the Veteran occurred before or during his or her service
· The claimant was married to the Veteran for at least one year immediately preceding the Veteran's death.

· A child was born of the marriage. 

· The marriage occurred before the expiration of 15 years after the termination of the period of service in which the injury or disease causing the death of the Veteran was incurred or aggravated.

	Refer trainees to handout
	Have the trainees turn to the definition of Deemed Valid Marriage (page 8 in their DIC Trainee Handouts) and discuss the important points.

	Define a Deemed Valid Marriage
	A deemed valid marriage is a marriage that is valid for VA purposes even though a legal marriage does not exist under state law.  

	
	Only make such a decision if the widow states they cannot offer the information requested regarding the Veteran’s prior marriages.  Failure to respond to our request for information should be adjudicated as such and no deemed valid marriage decision would be required.



	
	Under state law, if an impediment exists, such as the existence of a prior undissolved marriage, the marriage cannot be classified as legal.

Reiterate that “A marriage cannot be deemed valid if the impediment is the claimant's inability to prove the dissolution of his/her own prior marriage.”

	
	A deemed valid marriage can exist only in connection with a claim for death benefits.  It is not possible to "deem valid" the marriage of a live Veteran. 

A marriage may be deemed valid for VA purposes if all of the requirements from 
38 CFR 3.52
 are met (see M21-1MR III.iii.E.26.b).



	Identify Procedures for Developing a Claim if Possible Impediment is Detected


	· Initiate development for deemed valid marriage if it appears there may be an impediment to establishing a surviving spouse’s legal marriage to the Veteran.  Use the appropriate selection(s) in MAP-D.

· When the "deemed valid" question is resolved (favorably or unfavorably), prepare a two-signature administrative decision using the format in 
M21-1MR, Part III, Subpart v, 1.A.2
.

· The VSCM may delegate authority to approve the decision to supervisors not lower than coaches/unit chiefs.

	Continuous Cohabitation
	Have the trainees turn to the Continuous Cohabitation Requirement handout (page 8 in their DIC Trainee Handouts) and discuss the important points.

The claimant must meet the continuous cohabitation requirement of 38 CFR 3.50(b)(1) to qualify as the surviving spouse of a Veteran for VA purposes.

This requirement is most commonly met by virtue of the surviving spouse having lived continuously with the Veteran from the date of marriage to the date of the Veteran's death; however, the requirement is also met when the evidence shows that any separation was due to the misconduct of, or procured by, the Veteran without the fault of the surviving spouse.  Temporary separations, which ordinarily occur, including those caused for the time being through fault of either party, do not break the continuity of the cohabitation.  



	Ask review questions
	· Ask suitable review questions. 



	Check comprehension
	Ask the trainees additional questions as necessary to ensure they comprehend this material before proceeding to the next topic.



	Other Issues Related to DIC

	Topic Objectives

(Slide 7)


	Following this topic the trainee will be able to adequately discuss:

· Child’s entitlement to DIC

· Apportioned benefits for DIC

· Additional monetary benefits

· SBP offsets



	Time Required
	1 hour 

	References
	· 38 U.S.C. 1151 see M21-1MR IV.iii.1.6

· M21-1MR IV.iii.1.4.d (Post Issue)

· M21-1MR IV.iii.1.4.e

· M21-1 IV.1.7

· M21-1MR IV.iii.1.9

	Child’s Entitlement to DIC


	This section will allow the trainees to identify a child for VA purposes and identify the information necessary to establish a child's entitlement to DIC.

	Refer trainees to handout
	Refer trainees to the Childs Eligibility to DIC handout (page 10 of the DIC Trainee Handouts) and review the important points.

	Definition of a child

Refer to 38 CFR 3.57
	Refer to 38 CFR 3.57 for the definition of a “child of the Veteran,” to determine who is eligible for this benefit.

The categories of children eligible are:  biological, adopted, or step child of the Veteran:

· If the child is an adopted child of the Veteran, then we must have a copy of the adoption decree of a copy of the adoptive placement agreement before paying benefits.

· If a child is adopted by a surviving spouse after the Veterans death, the child may also be a dependent for VA purposes if certain requirements are met.  Refer to M21-1MRIII.iii.5.G.39.a and 40.d, 38 CFR 3.57 (c) and (e).
· If the child is a stepchild, the child must have been a member of the Veteran’s household at the time of the Veteran’s death to pay benefits.



	Additional requirements
	A child must also be unmarried and either:

· Under the age of 18,

· Between age 18 and 23 and attending an approved course of education (school age child), or

· Seriously disabled before the age of 18 (a rating will be required for this determination).



	M21-1MR III.iii.5.F.30.a-c
	Refer to M21-1MR III.iii.5.F.30.a-c and review the pertinent parts with the trainees.  

Note:  if the child is a school age child we must have a VA Form 21-674 in file before we can pay benefits.



	To process a claim for DIC for a child
	In order to process a claim for DIC for a child of the Veteran, we require:

· Full first and last name, 

· date of birth, 

· location of birth (city and state), 

· social security number of the child, and 
· complete address of the child (this may be the address of the surviving spouse). 
Accept a claim filed by a surviving spouse who does not have entitlement as a claim for any child or children in his/her custody named in the claim.  

	Refer trainees to handout
	Refer trainees to, and review, the table under the Childs Eligibility to DIC section of the DIC Definitions (page 8 of the DIC Trainee Handouts).

	Apportioned Benefits for DIC


	Per 38 CFR 3.107, review of the claims folder is needed to determine if there are any other dependents who may be entitled to DIC, but who have not filed a claim for the benefit.  If you are able to locate any other dependents, be sure to provide them the opportunity to apply (by sending them any applicable forms). 

38 CFR 3.107 states that any awards to persons who have filed a claim are at the rates payable as though all dependents had filed a claim until the expiration of the period within which a retroactive share may be awarded to the additional dependent(s).  (See M21-1MR IV.iii.3.B.13 and M21-1MR IV.iii.3.E.21.c for more detailed information.) 

Do not delay an award action based on the potential entitlement of additional dependents.  

If determination of a surviving spouse's entitlement will be unduly delayed in a separate claim involving children, award benefits for the child or children when their entitlement can be established.  An apportionment is required if one or more of the children leaves the custody of the surviving spouse before a final determination is made as to the surviving spouse's entitlement.  

You will need to adjust the award(s) accordingly once a decision is made regarding the surviving spouse’s entitlement.  This adjustment will depend on whether or not the children are in the custody of the surviving spouse. (See M21-1MR IV.iii.3.E.22 for more detailed information)

	Additional Monetary Benefits

Page 11 of the handout
	There are two types of benefits that a surviving spouse may be eligible for when they are awarded DIC.  These are additional amounts of money that are paid on top of the standard DIC rate. 

The enhanced DIC benefit is paid to a surviving spouse who was married to the Veteran for 8 years prior to the Veteran’s death, and the Veteran was 100% disabled during those full eight years

Public Law 108-454 benefit, some times referred to as the “kicker”, is a monthly award of  $250.00 paid to a surviving spouse who has minor children on their award.  It is paid for up to two years from the date of entitlement to DIC.



	SBP Offsets


	Effective September 21, 1972, the Survivor Benefit Plan (SBP) was established under Public Law (PL) 92-425 for:

· retired service personnel, or 

· commissioned officers of the 

· Public Health Service (PHS), or 

· National Oceanic and Atmospheric Administration (NOAA). 

SBP is payable to a surviving spouse only if the deceased spouse was:
· a service retiree, or 

· eligible to retire at the time of death but was still on active duty. 

Process any case with no potential entitlement to SBP, without referring it to the finance activity. 

Awards not referred to the finance activity must be: 

· approved and signed by the Veterans Service Representative (VSR), 

· approved by an authorizer, and 

· reviewed, signed, dated, and marked with the annotation "No SBP payable" in the lower right margin beneath the authorizer's signature on the award print, by an individual within the division designated by the Veterans Service Center Manager (VSCM). 

The military finance center will only pay SBP in excess of the basic DIC rate payable to the surviving spouse

Basic Dependency and Indemnity Compensation (DIC) means the rate payable to the surviving spouse as if there were no children and excluding any allowance for Aid and Attendance (A&A).
VA must contact Defense Finance and Accounting (DFAS) to determine:

· If the surviving spouse is entitled to SBP.

· Is the surviving spouse receiving SBP.

· Has the surviving spouse been overpaid?  If so, the amount of overpayment.

This information is obtained via a phone call to DFAS.  There is currently a VA Form 27-0820c “Report of Defense Finance & Accounting Service (DFAS)” is pre-formatted with these questions.  A hard copy of this document is included in the handouts.   
If SBP was paid to a surviving spouse entitled to DIC, VA offsets any overpayment of SBP from the DIC award in an amount not greater than the basic DIC payable. 

Refer to M21-1MR Part IV.iii.3.I.44.f for processing procedures.

After necessary adjustment, reduction, or termination of the SBP annuity, the military finance center informs the regional office (RO) if any additional offset is required.

	Overview of Accrued Benefits filed with claims for DIC

	Topic Objectives
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	Following this topic the trainee will be able to adequately discuss:

· The definition of an accrued benefit

· The time limit for filing for an accrued benefit

· When accrued benefits are not payable

· Accrued decisions

· Order of entitlement to accrued benefits



	Time Required
	1 hour 

	References
	· 38 CFR 3.1000

· M21-1MR III.ii.2.C.11.b
· M21-1MR VIII
· Fast Letter 07-07

	Fast Letter 07-07, 38 CFR 3.1000


	Recall that the VA Form 21-534 is also a claim for accrued benefits.  An application for accrued benefits may also be received on VA Form 21-601 “Application for Accrued Benefits Due a Deceased Beneficiary.”

Accrued benefits are benefits to which a Veteran was entitled on the date of death, but were not paid. Often, the benefits were not paid as the result of a claim that was pending but never finally adjudicated due to the death of the Veteran. 

An accrued benefit decision is based on 

· existing ratings or decisions, or 

· evidence on in VA’s possession on or before the date of the beneficiaries death in support of a claim for VA benefits pending on the date of death



	
	A claim pending at the date of death means a claim that had not been finally adjudicated on or before the date of death, including:

· a deceased beneficiary's claim 

· to reopen a finally disallowed claim based upon new and material evidence, or 

· to raise a clear and unmistakable error in a prior rating or decision, and 

· any substantive appeals or administrative appeals pending at the time of death. 

(Instructor note:  “Any claim that had not been finally adjudicated at the time of death” means either a decision was not made, or the decision was not final (the one-year time frame to appeal the decision had not expired).)

	
	For beneficiaries who died on or after December 16, 2003, the claimant has one year from the date of death to file a claim for accrued benefits. (See FL 07-07 regarding Veterans who died prior to this date.) 

For beneficiaries who died on or after December 16, 2003, the retroactive period of payment of accrued benefits is not limited, but is still subject the laws and regulations regarding effective dates of entitlement.

	Denying a claim due to no accrued amount existing

M21-1MR III.ii.2.C.11.b
	Inform the class that if the VA Form 21-534 is filed more than a year from the date of the Veteran’s death, or if there was no claim pending at the time of the Veteran’s death, a VSR can deny the claim for accrued benefits without development because no accrued amount exists, and explain the reason for the denial in the notification letter.



	
	Do not request rating action for accrued purposes unless evidence was in the file at the date of death to establish relationship and other factors affecting entitlement.  

(Instructor Note:  A surviving spouse must only meet the requirements of 38 CFR 3.1(j) to be entitled to accrued benefits, date of marriage and continuous cohabitation are not factors.)

	Accrued Decisions
	The rating activity is responsible for determining if the medical evidence necessary for a rating determination was in VA’s possession at the date of death.  

Authorization determines if all other evidence necessary to support an award was in VA’s possession at the date of death.

The rating activity will make determinations of entitlement to accrued benefits based on rating issues once basic eligibility has been established (i.e. the claim was received within a year from the date of death and there was a claim pending at the time of death).

Authorization will make determinations of entitlement to accrued benefits based on authorization issues once basic eligibility has been established.

	Veteran’s rating completed but not promulgated 
	A rating dated prior to the claimant's death is valid and may be processed by authorization for accrued purposes.

A rating decision for disability benefits prepared after the Veteran's death cannot be promulgated.  If it is based entirely on evidence in file at the date of death, however, it can serve as the basis for accrued benefits. 

If a Veteran’s rating decision cannot be promulgated, it should have been reverse filed in the claims folder to serve as a flash for potential entitlement to accrued benefits.  The rating activity will need to provide a rating decision regarding entitlement to accrued benefits.

	Order of entitlement
	If it is determined that accrued benefits are payable upon the death of a Veteran, they are payable to the living person first listed below:

· To his or her spouse

· His or her children (in equal shares)

· His of her dependent parents (in equal shares) or the surviving parent

Note:  The fact that a preferred beneficiary fails to file or prosecute a claim does not permit payment of his/her share of accrued benefits to a person or persons having an equal or lower preference.  A waiver of right also does not permit such payment.

(See 38 CFR 3.1000 regarding the order of entitlement to accrued benefits based on the death of other beneficiaries.)

Once entitlement to accrued benefits is determined, the VSR must determine the amount payable. 

	Review Exercise

(Slide 9)
	Allow trainees time to complete the review exercise in their handout.  Review their answers and provide clarification as needed.

	MAP-D letter demonstration

(Slide 10)

Refer trainees to handout
	Enter into the MAP-D system and provide a demonstration of the possible selections/paragraphs in MAP-D and discuss the circumstances in which each selection would be made.

These selections include text requesting:

· A death certificate

· Verification of Military service

· Clarification on marital history

· Proof of terminated marriages when there is discrepant data

· Continuous cohabitation information

· Information regarding entitlement to DIC

Also be sure to demonstrate the What the Evidence Must Show attachments in MAP-D. 

	
	As you demonstrate each MAP-D selection, ensure you are allowing time for the trainees to write down in their handout the title of the selection, a summary of the text, and when it is appropriate to use the selection.

After completion of the demonstration, allow time to demonstrate development of an example case.  Ask questions regarding what selections should be made in MAP-D and why.  Generate the letter.

Ask the trainee to spend a few minutes reviewing the sample generated letter then ask some questions, and/or let the trainees ask questions about the letter.  

After the demonstration, allow trainees a chance to work in groups or individually to develop claims, and ensure review and discussion of their development to ensure comprehension.

	Follow up training
	Once trainees are comfortable with developing these claims, demonstrate how to process a claim, to include entering any needed withholdings for SBP in the appropriate system, and generating the notification letter.  

Ask the trainee to spend a few minutes reviewing the sample generated letter then ask some questions, and/or let the trainees ask questions about the letter.

After the demonstration, allow trainees a chance to work in groups or individually to process claims, and ensure review and discussion of their promulgation of these claims to ensure comprehension.  


May 2013
Page 22 of 22

