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iNTRODUCTION TO DEPENDENCY AND INDEMNITY COMPENSATION (DIC) AND ACCRUED for Surviving Spouse/child

Trainee Handouts

	PREREQUISITE TRAINING
	Prior to this lesson you should complete the following lessons:

· TPSS Module 7—DIC Benefits

· Tour of the C&P Website

· Reference Materials (WARMS & Manuals Training)

· VA Form 21-534 “Application for Dependency and Indemnity Compensation, Death Pension, and Accrued Benefits” lesson



	PURPOSE OF LESSON
	The purpose of this lesson is to teach new VSRs the fundamentals of DIC and accrued benefits. 

At the end of this lesson, you will be able to:

· Recognize a claim for DIC 

· Determine the requirements necessary to establish entitlement to DIC

· Determine the steps required to develop for marital relationship

· Identify Other Issues Related to DIC
· Determine entitlement to accrued benefits


	Time Required
	3.5 hours lecture; 30 minutes demonstration and exercise



	Instructional Method
	· Classroom lecture and discussion

· Practical exercise



	Materials/ Training Aids


	· DIC for Surviving Spouse/Child PowerPoint presentation

· DIC for Surviving Spouse/Child Trainee Handouts
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DIC References

· M21-1MR, Part IV.iii.1

· M21-1MR IV.iii.1.6.b

· 38 CFR 3.312

· M21-1 V 5.08

· M21-1 V 6.09

· 38 CFR 3.5

· 38 CFR 3.10

· 38 CFR 3.22

· 38 CFR 3.50 – 3.58

· M21-1MR, Part III.iii.5

· PL 107-330

· PL 108-183

· PL 106-117, Section 501

· PL 106-117, Section 502

· PL 105-178

· PL 108-454
· 38 CFR 3.1000
· M21-1MR III.ii.2.C.11.b
· M21-1MR VIII
· Fast Letter 07-07
Basic DIC Evidentiary Requirements Checklist

· VA Form 21-534: (“Application for Dependency and Indemnity Compensation, Death Pension and Accrued Benefits by a Surviving Spouse or Child (Including Death Compensation if Applicable)”) 

· Evidence showing: 

· the cause of death, and 

· that the cause of death was 

· related to, or hastened by, a service-connected (SC) condition, or 

· related to a disease or injury that existed during active military service. 

OR

· Entitlement to DIC under U.S.C. 1318: 
· Veteran was in receipt of, or entitled to receive, compensation for a totally disabling SC disability (to include IU):

· for ten or more years immediately preceding death or
· continuously for a period of not less than five years from the date of separation from service until death, or 

· for a period of not less than one year immediately preceding death for a former prisoner of war who died after September 30, 1999.

OR

· Entitlement to DIC under U.S.C 1151

· Proof of the Veteran’s death as explained in 38 CFR 3.211

· Verification of marital relationship and/or child relationship to the deceased Veteran

· Service Treatment Records and all other relevant records

REMEMBER:  VA Form 21-534 is required for a claim for DIC.  The form is also a claim for death pension, accrued benefits, and month of death payment.  All of these issues must be addressed in our notification letter(s) regarding the claim (M21-1MR Part IV.iii.1.1.a).

Determining DIC Entitlement

Dependency and Indemnity Compensation (DIC) is defined as a monthly payment made to a surviving spouse, child, or parent because the cause of death was service connected on or after January 1, 1957, or before January 1, 1957, if the survivor elects to receive DIC in lieu of death compensation. 

DIC under U.S.C. 1310(a)
Generally, to determine entitlement to DIC, VA needs evidence showing: 

· the cause of death, and 

· that the cause of death was related to, or hastened by:

·  a service-connected (SC) condition, or 

· related to a disease or injury that existed during active military service.
DIC under 38 USC 1318

DIC can be paid if a Veteran was in receipt of, or entitled to receive, compensation for a totally disabling SC disability (to include IU)

· for ten or more years immediately preceding death 

· continuously for a period of not less than five years from the date of separation from service until death, or 

· for a period of not less than one year immediately preceding death for a former prisoner of war who died after September 30, 1999. 

The file should be routed to rating activity if any of the above situations apply.  Use the table below to determine the appropriate action to take if the rating activity determines that the cause of death is not SC.

	If the rating activity ... 
	Then ... 

	Denies service connection for the cause of death, and grants entitlement to payment as if death were SC 
	Prepare an award, and annotate the award to read, "DIC awarded per 38 U.S.C. 1318 based on rating dated [date]." 

	Denies service connection for the cause of death, and payment under 38 U.S.C. 1318 
	Include a remark that these issues were considered in any denial or pension award prepared.


DIC under U.S.C. 1151
DIC can be awarded if the Veteran’s death was attributable to: 
· hospital care, medical or surgical treatment, or examination furnished the Veteran under any law administered by the Secretary, 

· participation in vocational rehabilitation training under 
38 U.S.C. Chapter 31
, or 

· participation in compensated work therapy (CWT). 
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Establishing Entitlement as the Surviving Spouse

Verification of a claimant’s marital relationship to a deceased Veteran is required in order to establish entitlement to DIC.  M21-1MR III.iii.5.E provides information for establishing a valid marriage in death cases.
Surviving Spouse

See 38 CFR 3.50(b) for the definition of a “surviving spouse”.

A claimant filing for death benefits, as the surviving spouse of a Veteran, must establish that he/she and the Veteran had a valid marriage.  The fact that benefits were paid for a person as the spouse of the Veteran during the Veteran's lifetime does not automatically establish that person's status as the surviving spouse after the Veteran's death.

Before a marriage may be established for VA purposes, it is always necessary to have the claimant's statement of marital history.  In order to verify the Veteran and claimant were free to marry we need to know the following information about both the Veteran’s and the claimant’s previous marriages:

· Date (month and year) and Place (city, state or state, country) of current spouse 

· Name (first and last) of all, including current spouse

· How marriage was terminated for all previous marriages (death, divorce, etc.)

· Date (month and year) and Place (city, state or state, country) marriage was terminated for all previous marriages

We also must have the current spouse’s Social Security number.

Documentary proof of dissolution of all prior marriages of both parties is required if dissolution of prior marriages cannot be established based on the claimant's certified statement.

See 38 CFR 3.50(b) 

Remarriage of a Surviving Spouse

Under 38 CFR 3.50, in order to qualify as a surviving spouse for Department of Veterans Affairs (VA) purposes, a person must be unmarried.  Therefore, a surviving spouse who remarries is no longer eligible to receive VA benefits.

If a surviving spouse remarries and is no longer eligible for VA benefits, discontinue payments effective the first of the month during which the marriage occurred. 

Exceptions to the Unmarried Surviving Spouse Rule:

Public Law 108-183
Under PL 108-183, which was effective January 1, 2004, a surviving spouse who remarries after age 57 retains eligibility for DIC. 

A claim for restoration of benefits terminated due to remarriage on or after age 57 must be submitted in writing. 

Benefits restored under PL 108-183 may not be paid for any period prior to January 1, 2004. 

Important:  A surviving spouse who remarried after age 57, but before December 16, 2003, is eligible for reinstatement of DIC only if the claim for reinstatement was received before December 16, 2004. 

Public Law 105-178
Effective September 30, 1998, PL 105-178, Section 8207 made it possible for a surviving spouse to establish DIC eligibility after termination of remarriage

Therefore, after September 30, 1998, eligibility for DIC is established in any case in which the remarriage of the surviving spouse is terminated by

· death 

· divorce, or 

· annulment. 

Although, the date of enactment of PL 105-178, Section 8207 was June 9, 1998, no payment may be made prior to October 1, 1998. 

Therefore, taking into consideration 38 CFR 3.31 and 38 CFR 3.114(a), awards for restored DIC entitlement may be resumed with a payment date as early as, but no earlier than October 1, 1998.  

If the surviving spouse previously received DIC, use end product 130 to re-establish DIC entitlement due to the surviving spouse’s remarriage terminating.  

Marriage Requirements

Marriage Dates Requirement

The marriage dates requirement of 38 CFR 3.54(c) states that benefits may not be paid to the surviving spouse unless one of the following requirements is met:

· the marriage to the Veteran occurred before or during his or her service 
· the claimant was married to the Veteran for at least one year immediately preceding the Veteran's death, 

· a child was born of the marriage, or was born to them before the marriage,  or 

· claimant was married to the Veteran before the expiration of 15 years after the termination of the period of service in which the injury or disease causing the death of the Veteran was incurred or aggravated.

Deemed Valid Marriage

A deemed valid marriage is a marriage that is valid for VA purposes even though a legal marriage does not exist under state law.  Typically, there is no legal marriage under state law because of the existence of some impediment to the marriage, such as a prior undissolved marriage.

Important:  

A marriage cannot be deemed valid if the impediment is the claimant's inability to prove the dissolution of his/her own prior marriage.  A deemed valid marriage can exist only in connection with a claim for death benefits.  It is not possible to "deem valid" the marriage of a live Veteran. 

Under 38 CFR 3.52, a marriage may be deemed valid for VA purposes if all of the following requirements are met:

· the marriage occurred one year or more before the Veteran died or existed for any period of time if a child was 

· born of the marriage 

· born to the parties before the marriage, or 

· born after the death of the Veteran as long as it is established that the Veteran was the father of the child 

· the surviving spouse entered into the marriage without knowledge of the impediment 

· the surviving spouse lived with the Veteran at the time of the Veteran's death or, if they had separated, the surviving spouse was not at fault in the separation, and 

· no other claimant has established entitlement to VA benefits as the Veteran's legal surviving spouse. 

Before a defective marriage may be deemed valid, it must be determined that no other claimant is entitled to VA benefits as a legal surviving spouse.  When the "deemed valid" question is resolved (favorably or unfavorably), prepare a two-signature administrative decision.

See 38 CFR 3.52

Continuous Cohabitation Requirement

The claimant must meet the continuous cohabitation requirement of 38 CFR 3.50(b)(1) to qualify as the surviving spouse of a Veteran for VA purposes.

This requirement is most commonly met by virtue of the surviving spouse having lived continuously with the Veteran from the date of marriage to the date of the Veteran's death; however, the requirement is also met in any of the following occurred.

	Situation 
	Example/Description 

	The Veteran and claimant were living together as husband and wife at the time of the Veteran's death.
	---

	The Veteran and claimant were living apart at the time of the Veteran's death but were not estranged.
	The Veteran and claimant lived apart for medical, business, or other reasons not involving marital discord.

	The Veteran and claimant were living apart at the time of the Veteran's death due to marital discord, but 

· the claimant was not materially at fault for the separation, or 

· any fault on the part of the claimant was insignificant. 
	Fault or the absence of fault is determined based on an analysis of conduct at the time of the separation.

This means that the conduct of the spouse after the separation is not a factor in determining continuous cohabitation and may not be used as a basis for denying benefits.


See 38 CFR 3.53

Childs Eligibility to DIC
Accept a claim filed by a surviving spouse who does not have entitlement as a claim for any child or children in his/her custody named in the claim.

Use the information below to determine a child's eligibility to DIC.

	If ... 
	Then ... 

	· the claim of a surviving spouse is denied, and 

· all evidence requested to determine entitlement of a child or children named in that claim is submitted within one year from the date of request 
	consider the denied claim as a claim for benefits for the child or children as though the denied claim were filed solely on their behalf.

Important: Do not consider entitlement to benefits for the child or children for any period prior to the date of receipt of a new claim unless evidence is received within one year from the date of the request.

	· payments of  DIC (or death pension) to a surviving spouse have been discontinued because of remarriage or death, or 

· a child becomes eligible for DIC after reaching age 18 
	· develop for any evidence necessary to establish entitlement for the child or children named in the surviving spouse's claim, and 

· if the evidence is received within one year from the date of the request, consider the discontinued claim as a claim for the child or children. 


If all children are in the custody of the surviving spouse, and the surviving spouse is not entitled

· award the benefits to the surviving spouse claimant under 38 CFR 3.850 (c), and 

· make the payment at the children-only rates. 

Note to Childs Eligibility: 

Apportionments and DIC:

If there is indication of potential entitlement to death benefits by other eligible dependents, refer to the below references for guidance:

38 CFR 3.107

M21-1MR Part IV.iii.3.B.13

M21-1MR Part IV.iii.3.E.21-22

*Remember:  If the surviving spouse is entitled to DIC, and is claiming minor children on their award, and the children are in the custody of the surviving spouse, no special development is needed.  We will simply add the children to the spouse’s award.

See 38 CFR 3.57 to for a definition of “child” for VA purposes

Additional DIC Monetary Benefits

The Enhanced DIC Benefit under U.S.C. 1311
An additional monthly allowance is payable under 38 U.S.C. 1311a(2) if, at the time of the Veteran's death, the Veteran was:

· in receipt of, or entitled to receive, compensation for an SC disability rated totally disabling (including a rating based on individual unemployability) for a continuous period of at least eight years immediately preceding death, and 

· the surviving spouse was married to the Veteran for those same eight years. 

DIC Reform under PL 108-454

Under PL 108-454, 38 U.S.C. 1311, Section 301(b), authorizes an additional monthly DIC payment of $250.00 to certain surviving spouses.  The table below describes the criteria to determine eligibility for the additional monthly payment.

	If ... 
	Then ... 

	The surviving spouse is receiving DIC 

· has one or more children under the age of 18 on the DIC award, and 

· has not received DIC for more than two years from the date of original entitlement to DIC 
	A monthly amount of $250.00 will be paid in addition to the regular DIC payment.


Earliest possible effective date:  January 1, 2005, the first of the month after the date of enactment of PL 108-454. 

Eligibility for the additional monthly amount only applies to the months occurring during the two-year period beginning from the date entitlement to DIC began.  Entitlement terminates at the earliest of when

· the two-year period from the original date of DIC eligibility ends, or 

· the last minor child on the surviving spouse's award 

· reaches the age of 18, or 

· leaves the spouse's award. 

Important: Only one additional $250.00 monthly payment is made, regardless of the number of minor children on the surviving spouse's award.
SBP Offsets

Survivors Benefit Plan (SBP) is a monthly payment (annuity) that retired service personnel, and commissioned officers of the Public Health Service (PHS), and National Oceanic and Atmospheric Administration (NOAA) may elect to have paid to their surviving spouses.
When a claimant is entitled to both the SBP and DIC, the military finance center will pay

· only the amount of SBP in excess of the basic DIC rate payable to a surviving spouse, and 

· the full amount of SBP to a child or parent, since there is no bar against full payment of both benefits. 

Process any case with no potential entitlement to SBP, without referring it to the finance activity.

Awards not referred to the finance activity must be 

· approved and signed by the Veterans Service Representative (VSR) 

· approved by an authorizer, and 

· reviewed, signed, dated, and marked with the annotation "No SBP payable" in the lower right margin beneath the authorizer's signature on the award print, by an individual within the division designated by the Veterans Service Center Manager (VSCM). 

VA contacts DFAS to obtain information regarding SBP payments before an initial grant of DIC.

If SBP was paid to a surviving spouse entitled to DIC, VA offsets any overpayment of SBP from the DIC award in an amount not greater than the basic DIC payable. 

Refer to M21-1MR Part IV.iii.3.I.44.f for processing procedures.

VA Form 27-0820c Example 
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Accrued Benefits

Accrued benefits are benefits to which a Veteran was entitled on the date of death, but were not paid. Often, the benefits were not paid as the result of a claim that was pending but never finally adjudicated due to the death of the Veteran. 

An accrued benefit decision is based on 

· existing ratings or decisions, or 

· evidence on in VA’s possession on or before the date of the beneficiaries death in support of a claim for VA benefits pending on the date of death

For beneficiaries who died on or after December 16, 2003, a claim for accrued benefits must be filed within a year of the beneficiary’s death.

A VSR can deny the claim for accrued benefits without development because no accrued amount exists, and explain the reason for the denial in the notification letter.

Do not request rating action for accrued purposes unless evidence was in the file at the date of death to establish relationship and other factors affecting entitlement.  

If it is determined that accrued benefits are payable upon the death of a Veteran, they are payable to the living person first listed below:

· To his or her spouse

· His or her children (in equal shares)

· His of her dependent parents (in equal shares) or the surviving parent

Note:  The fact that a preferred beneficiary fails to file or prosecute a claim does not permit payment of his/her share of accrued benefits to a person or persons having an equal or lower preference. A waiver of right also does not permit such payment.

 VCAA Letter Development
Map-D Development

Write down all the MAP-D selections available for development and when you would use them.

	MAP-D Pick
	Summary of Text
	When used

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	


Third Party Development
	MAP-D Pick
	Text
	When used

	
	
	

	
	
	

	
	
	


PIES requests codes 

	M01
	MEDICAL/DENTAL. FURNISH COMPLETE MEDICAL/DENTAL RECORD <STRS>.
	Outpatient medical and dental records existing at NPRC will be furnished. 

Note: These records might be lengthy.

	S01
	SERVICE. VERIFY ONLY THE UNVERIFIED PERIODS OF SERVICE SHOWN AND NAME SSN, SN, AS APPLICABLE.
	Use when verification of active duty is needed.  If only service is active duty for training, the response will indicate that fact. 

	
	
	

	
	
	



Review Exercise

1. Which of the following is required for a claim for Dependency and Indemnity Compensation (DIC)?

a. VA Form 21-435

b. VA Form 21-534

c. VA Form 21-543

d. VA Form 21-459

2. DIC can best be defined as a ______________ because of a Service-Connected (SC) condition on or after January 1, 1957, or before January 1, 1957, if the survivor elects to receive DIC in lieu of death compensation.

a. Bi-annual payment made to a surviving spouse, child, or significant other
b. One-time payment made to a surviving spouse, child, or parent
c. Monthly payment made to a Veteran, spouse, or child
d. Monthly payment made to a surviving spouse, child, or parent 
3. Which of the following does not establish entitlement for someone to receive DIC?

a. That the Cause of Death (COD) was related to, or hastened by, a service connected condition

b. The COD was related to a disease or injury that existed during active military service

c. The death occurred prior to a Veteran’s being totally disabled for less than ten years prior to the claim 

d. The Veteran was rated totally disabled for 10 years prior to death

4. Evidence to support a claim for DIC may be obtained from which of the following?

a. The claims folder

b. VA medical center treatment reports or VA outpatient clinic records, 

c. Coroner’s death certificate

d. All of the above

5. What reference lists acceptable evidence to establish proof of death?

a. 38 CFR 3.211

b. M21-1MR IV.iii.1.1.g

c. M21-1MR III.iii.5.E

d. 38 USC 1318

6. What reference provides instructions for obtaining evidence to establish proof of death when acceptable evidence cannot be obtained? 

a. 38 CFR 3.211

b. M21-1MR IV.iii.1.1.g

c. M21-1MR III.iii.5.E

d. 38 USC 1318

7. Which of the following statements are not true?

a. If a surviving spouse remarries after age 57, they are still eligible for DIC benefits.

b. A claimant filing for death benefits as the surviving spouse of a Veteran must establish that the claimant and the Veteran had a valid marriage.

c. In order to verify the Veteran and claimant were free to marry we need to know the information about both the Veteran’s and the claimant’s previous marriages.

d. If the surviving spouse cannot provide his/her complete marital history, the VA may still deem valid his/her marriage to the Veteran.

e. In states where legal, a same-sex spouse can be eligible for benefits if all required proofs of marriage are presented.

8. The marriage dates requirement of 38 CFR 3.54 states requirements when benefits may be paid to the surviving spouse. Which one of the following is one of them?

a. The claimant was married to the Veteran for at least six months immediately preceding the Veteran's death 

b. The claimant married the Veteran after the age of 57

c. The claimant was married to the Veteran for at least one year immediately preceding the Veteran's death

d. The claimant cohabitated with the Veteran for at least one year immediately preceding the Veteran's death

9. Typically, there is no legal marriage under state law because of the existence of some impediment to the marriage, such as a ________.

a. Prior undissolved marriage

b. Pending divorce with the claimant

c. Legal separation with the claimant

d. State law that was in effect making the marriage legal but its repeal now deems the marriage illegal. 

10.  If the claim for accrued benefits is filed more than a year from the date of the Veteran’s death, or if there was no claim pending at the time of the Veteran’s death, what should the VSR do?

Obtain all the necessary evidence to support a claim for DIC!  List examples of evidence that may need to be obtained:


____________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________





If the claimant fails to submit, or does not submit all the requested dependency information in a DIC claim, after VCAA has expired, we will deny as "failure to respond/failure to prosecute” (FTR or FTP).





DO NOT send these files to the rating activity.





�





NOTES:  If the Veteran’s records are not in the c-file and his/her service period is fire related, we have to send the claimant NAF 13055 and/or 13075 as necessary.  There are no selections for the 13055/13075 in Map-D for death claims, so you will need to create a tracked item and autotext in the paragraphs.  





If the claimant is claiming death due to A.O., asbestos, etc, we develop for these special issues just as we would a live Veteran, including asking the claimant for the necessary info.  Picks are available in Map-d for the letter to the claimant. 
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