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Objectives

· Given references and the trainee handout packet, identify guidelines for weighing evidence, with 85% accuracy.
· Given references and the student handout packet, identify the types of evidence to consider when weighing evidence, with 85% accuracy. 
· Given references and the student handout packet, identify qualified evidentiary sources, with 85% accuracy.

· Given references and the student handout packet, identify the five common notions underlying the rules of evidence, with 85% accuracy.

· Given references and the student handout packet, identify the information required to analyze evidence, with 85% accuracy.
References

· 38 CFR §3.303 through §3.310

· 38 CFR §4.2, §4.3 and §4.6

· M21-1MR, III.iv.5

· M21-1RM, III.iv.6.C.7
Topic 1: Weighing Evidence Overview
Guidelines for Weighing Evidence
RVSRs are similar to the jury in a court of law, except that RVSRs must explain reasons for their decisions and be able to discuss how weight is assigned for decisions made. Use these guidelines for weighing evidence:

· Review and analyze all relevant evidence

· Determine probative value and assign weight to the evidence 
· Consider applicable laws and regulations

· Come to a legal conclusion or decision
Reasonable Doubt
Reasonable doubt exists because of an approximate balance of positive and negative evidence. Regulation 38 CFR 4.2 and 38 CFR 3.102 states that reasonable doubt should always be resolved in favor of the claimant. Take the following steps: 
· Analyze and weigh relevant evidence 

· If evidence for and against is equal, resolve in the claimant’s favor

· Explain your analysis to the reader

· Conclusions should be supported by the evidence
Gonzales v. West

In the court case of Gonzales v. West, 218 F.3d 1378 (Fed Cir. 2000), the court held that the decision-maker must review and weigh all relevant evidence but does not have to discuss each and every piece of evidence. The rater must analyze and discuss all evidence of record when making a ratings decision. To do otherwise provides no assurance to the Veteran that the favorable evidence was even considered and certainly provides no explanation as to why such evidence was rejected when making a decision. The Veterans’ benefit adjudication system is designed to help Veterans.
Types of Evidence

RVSRs are responsible for reviewing the following types of evidence: 

· Service Medical & Personnel Records

· VA Treatment Records

· VA Examinations

· Private Treatment Records

· Lay Statements

· Medical Opinions & Treatises

· Due Process Letters
Probative Value of Evidence

Consider the following when evaluating the probative value of evidence: 

· Evidence that is probative in nature tends to prove (or disprove) something 
· It is not necessary to determine the probative value and assign weight if the evidence is not contradictory

· Independent medical expert (IME) opinions (see 38 CFR 3.328) must be reviewed along with all other evidence for probative value 

· The RVSR must review all evidence and explain why any evidence in support of the claim is being rejected even if the Independent Medical Expert (IME or IMO) opinion does not.

      (Gabrielson v. Brown, 7 Vet.App. 36 (1994))
Interpretation of Exam Reports
The responsibility of the RVSR is to interpret exam reports in light of the whole recorded history and to reconcile the various reports into a consistent picture so that the current rating may accurately reflect the elements of disability present. 
Remember that different examiners at different times will not describe the same disability in the same language. Consider each disability from the point of view of the Veteran working or seeking work. If a diagnosis has no support from the findings on the examination report, or if the report does not contain sufficient detail, it is incumbent upon the rating board to return the report as inadequate for evaluation purposes.

Topic 2: Evidentiary Requirements
Qualified Evidentiary Sources

For rating decisions, evidence must be from competent or qualified medical professionals who can diagnose and offer medical opinions or from lay persons who are competent and qualified to describe their symptoms and observations.

Physician Records

Factors to consider with regard to physician records include: 

· Physician’s knowledge of the Veteran’s accurate and relevant personal history, i.e., the Veteran’s claim file

· Length of time the physician treated the Veteran
· Reason for the physician’s contact with the Veteran (for treatment or for substantiation of a medical disability claim) 

· Physician’s expertise and experience

· Degree of specificity of the physician’s opinion

· It is likely to a reasonable degree of medical certainty or at least as likely as not 

· It may be possible
Treating Physician’s Reports

The following resulted from numerous court cases:

· Opinions of treating physicians are not entitled to greater weight in evaluating Veterans' claims (Harder v. Brown, 5 Vet. App. 183, 188 (1993)

· Treating physician reports must be analyzed and discussed (Guerrieri v. Brown, 4 Vet. App. 467, 473 (1993))
· RVSRs must discuss how the evidence was weighed to support the decision, otherwise it is not “substantially justified” (Curtis v. Brown, 8 Vet. App. 104, 107 (1995))
· Opinions based on the Veteran’s unsupported history may be discounted (Wood v. Derwinski, 1 Vet. App. 190 - 192 (1991))

· VA physicians’ opinions may be assigned more weight if the VA examiner saw the claims file while the private physician relied only on history provided by the Veteran (Owens v. Brown, 7 Vet. App. 429 (1995)) (Evans v. West, 12 Vet. App. 22 (1998))
Service Records 

Service Records include:
· Medical and Personnel Records

· Enlistment, Periodic & Separation Exams 

· Clinical & Sick Call Evaluations

· Duty Profiles

· Separation examination is probably the most probative record in the SMRS

Service records are very probative as to what occurred during the Veteran’s military service for the following reasons:

· Service records represent contemporaneous statements (living or occurring during the same period of time) 

· Service records are prepared before discharge and are most reflective of the Veteran’s physical condition

· The separation examination includes a medical history questionnaire that reflects the Veteran’s report of his/her present and past physical and psychiatric history as it relates to military service

· Statements made by the Veteran at the time of treatment are often assigned more weight than a statement made several years later

· The claimant’s mere contention may be insufficient to counter the separation exam findings (See 3.303(a) and 3.156(c)
VA Medical Records 

VA medical records do not have a higher probative value than other records and must be evaluated like any other evidence. These examinations and medical opinions should also be analyzed and weighed. If they are deemed not sufficient for rating purposes, they should be returned (38CFR 4.2). Expert medical evidence may not be discounted without independent medical evidence to support the decision to discount it. 

See: Shipwash v. Brown, 8 Vet. App. 2318, 223 (1995)) and Colvin v. Derwinski, 1 Vet. App. 171, 175 (1991)
Five Notions Underlying Rules of Evidence

There are five common notions underlying the rules of evidence:

1. Statements of “present sense impression”

2.  Excited utterance

3. Statements made to healthcare professionals for the purpose of seeking treatment or made during diagnosis and treatment 

4. Business Records (memoranda, reports, records, & compilation of dates)

5. Public Records
Notion 1: Statements of Present Sense Impression 

Statements of present sense impression: 
· A statement made at the time of or shortly after an event would generally be more accurate and probative than a statement made several years later. 
· A statement describing or explaining an event or condition made while the claimant perceived the event or condition, or immediately thereafter.
Notion 2: Excited Utterance 

Excited utterances are statements made:

· To medical professionals at the time of the original injury or shortly thereafter. 
· By a person in response to a startling or shocking event or condition, the statement is spontaneous and made by the person while still under the stress or excitement of the event or condition. 
The statement could be a description or explanation, or an opinion or inference. The basis for this is the belief that a statement made under stress is likely to be trustworthy and unlikely to be premeditated falsehoods. 
Notion 3: Statements Made to Healthcare Professionals 

These statements are:

· Made while seeking treatment or during diagnosis and treatment. 
· Very probative or having the quality of proving something, because the assumption is that the information is accurate and truthful. 
· Made for purposes of describing medical history, past or present symptoms, pain, sensations, or the inception or general character of the cause of injury or illness.
Notion 4: Business Records 

Business records are considered highly probative. Business Records (memoranda, reports, records, & compilation of dates) are made at or near the time of event, prepared by a person with knowledge of the event and are kept during regular course business activity.
Examples include:
· Insurance Reports

· Line of Duty Investigation Reports

· Accident Reports from Private Employers
Notion 5: Public Records 

Public Records include factual, contemporaneous records prepared by an official with a duty to record facts in the manner that they are expressed in those records. Public records are considered highly probative. Examples of public records include:
· Military Personnel Records

· Military Administrative Records

· Morning Reports
· Birth and Death Records
Dispositive Factor in Weighing Evidence
Do not cite the rules of evidence or rely on their underlying premise as the only dispositive factor in weighing evidence for these reasons:
· It is erroneous to base your decision on one statement made by the claimant at the time of the incident because it was akin to a “statement of present sense impression,” without weighing the other evidence of record.
· The rules of evidence only provide a starting point for weighing evidence.
Topic 3: Analysis of Evidence
Evidence Requirements
For rating decisions, evidence must be from competent or qualified sources: 

· Lay persons are competent and qualified to describe their own symptoms and observations
· Medical professionals can diagnose and offer medical opinions

Weighing Lay Evidence 

CFR 3.159(a)(2) states that competent lay evidence is any evidence not requiring that the proponent have specialized education, training, or experience. Lay evidence is competent if it is provided by a person who has knowledge of facts or circumstances and conveys matters that can be observed and described by a lay person. Examples are:

· The statement of a fellow soldier present and engaged in combat during an incident carries significant weight compared to a statement from a fellow soldier who has heard the story of the incident second-hand at the rehabilitation center. 
· A statement from the Veteran’s spouse about sleep habits and paranoia tendencies carries more weight than a statement from the Veteran’s minister regarding the same issues, since the spouse has firsthand observational knowledge of actions, while the minister has the knowledge of only what is disclosed to him.

· A statement from a supervisor or co-worker about work performance and interaction with co-workers has more weight than a report from a counselor at the state employment commission. The supervisor or co-worker has observed actions firsthand, while the state counselor has only written reports to base opinions on.   
Weighing Medical Evidence 

What are the factors used in weighing medical evidence? CFR 3.159(a)(1) states that competent medical evidence means evidence provided by a person who is qualified through education, training, or experience to offer medical diagnoses, statements, or opinions. Competent medical evidence may also mean statements conveying sound medical principles found in medical treatises. It would also include statements contained in authoritative writings such as medical and scientific articles and research reports or analyses. Examples are:
· A statement from the Veteran’s Cardiologist about his/her coronary disease has more weight than a medical evaluation from a MD because the Cardiologist is a trained specialist in the field. The MD has medical training, but in-depth knowledge of cardiovascular disease may be limited. 

· A radiology report of broken bones signed by an X-ray technician weighs more than a written report of an Emergency Medical Technician (EMT) who treated the individual at the accident scene. Even though the EMT has a good eye and general medical knowledge to recognize injuries such as broken bones, even the attending doctor in the emergency room relies on an X-ray report to select appropriate treatment.

· An article from the American Medication Association (AMA) Journal written by a competent medical researcher on the benefits and side effects of a medication carries more weight than an article in a non-scholarly publication. Publication in AMA carries approval from the medical community as a whole and its research is subject to standards set by the membership.
Judicial Treatment 

Case law makes clear that the credibility and probative value or persuasiveness of all relevant evidence must be assessed.  
· Review each case based on individual merits

· Review with empathy and without bias

· Provide adequate reasons to justify any decision

· The decision must be fair and impartial
· Maintain a judicial temperament, approach the evidence in a neutral and unbiased manner 
· The rating decision must be based upon consideration of all evidence of record, as well as applicable laws and regulations 
· Do not feel that you have to discuss each and every document in the record
· Claims adjudication is non-adversarial 

· Analysis is no better than the data from which it is derived

· Distinguish facts from opinions 
· Collect evidence and supported conclusions
Logical Fallacies

Hasty generalizations commonly involve basing a broad conclusion upon the statistics of a survey of a small group that fails to sufficiently represent the whole population. An example of this is preconceived bias as to the strength or weakness of a claim based on the Veteran’s period of wartime service (i.e. all Vietnam Veterans).
Post Hoc Ergo Propter Hoc is Latin for after this, therefore, because of this, or since that event followed this one, that event must have been caused by this one. Events that coincide in time are not always related causally. The fallacy lies in reaching a conclusion based solely on the order of events, rather than taking into account other factors that might rule out the connection. A mistaken assumption that X caused Y simply because Y followed X can cause analysis errors. This is an important concept when considering nexus or link between an event in service and a claimed disability.

Ad Hominem or Against the Man occurs when a person attacking rather than what that person is saying and usually involves insulting or belittling one's opponent in order to invalidate their argument. It can also involve pointing out factual but ostensible character flaws or actions that are irrelevant to the argument. This tactic is logically fallacious because negative facts about personal character have nothing to do with the logical merits of arguments or assertions. It can occur in ratings when the claimant is attacked directly or indirectly.
Weighing Medical Opinions

No specific formula exists to use in weighing medical opinions. VBA may favor the opinion of one competent medical expert over that of another with adequate reasons and basis. Factors to weigh include:

· Competency of the medical professional or medical evidence provided

· Use of the correct factual history

· Adequacy of supporting analysis or the basis provided for the opinion

· Consideration of a review of the claims file or a full history of disability/injury/disease

· Whether the clinician is the Veteran’s treating physician and is familiar with medical records and history

· Level of thoroughness and detail of opinion

· Equivocality of the opinion or allowing the possibility of several different meanings, susceptible of double interpretation or of uncertain significance

· Personal interest in the case on the part of the opinion provider

· Special qualifications or expertise of the opinion provider

· Contradictory or internally inconsistent statements

· Differentiation among multiple opinions based on rationale or analysis

· Consideration of the benefit of the doubt rule if there are multiple conflicting medical opinions
Evaluating Differing Medical Opinions 

To analyze differing medical opinions, assign weight to each piece of evidence while examining them individually. Multiple medical opinions that reach the same conclusion will weigh heavier since they corroborate and support each other. Ask, what is basis for the physician’s opinion? Is it:

· Based on Practice?

· Based on Theory?

· Based on Clinical Testing?

· Based on Observation? 

· Subjective?
Reminders

When evaluating medical evidence, do not: 

· Rely on your own unsubstantiated medical opinion to decide a claim

· Reject expert medical evidence without having other competent medical evidence to support the decision

· Think that competent medical evidence has to be a VA medical report

· Discount a physician’s opinion because the Veteran paid for it
·  Discount a physician’s opinion because the physician has become an advocate for the Veteran
· Rely on lay history provided by the Veteran and transcribed into a medical examination report. It is not the same as competent medical evidence (Leshore v. Brown, 8 Vet. App. 406 (1995))                                                                      
· Rely on a physician’s assertion that he has no doubts as to the Veteran’s honesty in relating in-service history. This is opinion, not medical evidence (Moreau v. Brown, 9 Vet. App. 389 (1996))
Reasons for Decision 

The Reasons for the Decision portion of the rating must briefly explain and justify the legal conclusion, including the reasons:
· A medical opinion is rejected 

· One medical opinion was chosen over another
The Reasons for Decision portion of the rating must link the decision to the medical evidence of record or medical treatise 
[image: image1.png]Reasons for Decision

1. Service connection for post-traumatic stress disorder.

We have granted service connection for your post-traumatic stress
disorder (PTSD). Service connection is granted because there is
credible supporting evidence (verified by your service department) and
your VA examination diagnosed PTSD based on the stressor.

We have evaluated the PTSD as 30 percent disabling effective June 12,
2006, the date your claim was received. A 30 percent evaluation is
assigned based on the finding of the VA examination. The examiner





Attachment A:  Topic 1 Exercise
Read each statement and decide whether the statement is true or false. Place T for True or F for False beside the statement.

	1. ____ Opinions of treating physicians are entitled to greater weight when evaluating Veterans' claims.

	If false, explain why: 

	2. _____ VA medical records have a higher probative value.

	If false, explain why:

	3. _____ Expert medical evidence should not be discounted without independent medical evidence to support the decision to discount it.

	If false, explain why:

	4. _____ Reasonable doubt may exist because of an approximate balance of positive and negative evidence.

	If false, explain why:

	5. _____ Reasonable doubt should always be resolved in favor of VA.

	If false, explain why:

	6. _____ In the court case of Gonzales v. West, the court held that the decision-maker must review and weigh all relevant evidence, but does not have to discuss each and every piece of evidence.

	If false, explain why:

	7. _____ Types of evidence include lay statements and due process letters.

	If false explain why: 

	8. _____ Evidence that is probative in nature can disprove something.

	If false, explain why:

	9. _____ It is the responsibility of the RVSR to interpret exam reports in light of the whole recorded history, and to reconcile various reports into a consistent picture.

	If false, explain why:


Attachment B: Decision Assessment Document Wray v. Brown

DECISION ASSESSMENT DOCUMENT
DOCKET NO.:  93-289                    ACTIVITY:  RATING

NAME:  Wray v. Brown

ISSUE(S):  Discussion of expert medical opinions

ACTION BY COURT:  Affirmance
DECISION DATE:  4/6/95

BEFORE JUDGES:  Nebeker, Kramer (dissenting), Holdaway

FACTS:  The Veteran sustained shell fragment wounds during WWII resulting in service connection being established for disability of the left knee; osteomyelitis, and residuals of a right arm wound. His combined evaluation was 60%. His death certificate showed cause of death to be myocardial infarction due to arteriosclerotic heart disease. Service connection for cause of death was denied, and, on appeal to the Board of Veterans Appeals (BVA), the issue was remanded for additional development, citing the appellant's contention that the constant pain of service-connected injuries created stress and insomnia, which aggravated the heart condition, thereby contributing to death. Following remand, appellant submitted several medical statements to the effect that anxiety, insomnia, and stress caused by the pain of the Veteran's service-connected injuries could have contributed to the heart disease and subsequent death. An independent medical opinion was requested and, in a January 1992 report, the examiner stated that the issue of whether life stress, personality factors, and other individual attributes can be linked to the development of coronary disease is controversial, unproven, and very complex. He also cited the Veteran's many well-known coronary risk factors, including male sex, advanced age, smoking, hypertension, and diabetes. The Board affirmed the denial and an appeal was filed with the Court. 

ANALYSIS:  The Court noted that the record on appeal supported the BVA's determination that there was no evidence of heart disease in service or within one year following service. Appellant contended that the Board erred in not discussing each medical opinion in the record. The Court noted that, generally, where an appellant provides more than one medical opinion in support of a claim for service connection, the additional opinions are treated as corroborating, rather than cumulative, evidence. Where, as here, an initial claim is submitted, a case-by-case approach is applicable in determining whether additional expert opinions constitute material evidence and whether each opinion must be individually discussed. In this case, the expert opinions which were not discussed provided essentially the same medical evidence in support of the claim. The Board adopted the opinion of the independent medical examiner and that satisfies the requirement for an adequate statement of reasons and bases where the expert has fairly considered the material evidence which appears to support the appellant's position. Because the Board determined that the service-connected injuries were not of sufficient severity to have caused or accelerated death, the additional expert opinions were not material. The dissent would remand the appeal to the Board for a statement of reasons or bases for rejecting all the evidence in support of the appellant's claim and for a supplemental independent medical opinion addressing whether the service-connected disabilities contributed substantially or materially to cause or hasten the Veteran's death.

RECOMMENDED VBA ACTION(S):  None. No change is warranted on the basis of this decision to current regulations or procedures.

Attachment C:  Decision Assessment Document Nieves-Rodriguez v. Peake

Nieves-Rodriguez v. Peake, December 1, 2008, No. 06-0312

United States Court of Appeals for Veterans Claims (CAVC)

What the case is about:

The Court held that the probative value of a medical opinion primarily comes from the physician’s reasoning. A claims file review cannot compensate for lack of a reasoned analysis required in a medical opinion. Factually accurate, fully articulated, and sound reasoning for the medical conclusion, not the mere fact that the claims file was reviewed, contributes probative value to a medical opinion.  
The Court held that a private medical opinion may not be discounted solely because the physician did not review the claims file. Likewise, a VA medical opinion may not be preferred over a private medical opinion solely because the VA examiner reviewed the claims file. It is what the examiner learns from the claims file in forming the expert opinion that matters, not just reading the file.
The Court also held that VA does not have a general duty to inform every claimant that seeks or provides a private medical opinion of the availability of the VA claims file. The Court noted that particular medical information contained in a claims file may be significant to the process of formulating a medically valid and well-reasoned opinion and directed that a Veteran should take care to personally provide those medical facts of which a physician should be aware in formulating a medical opinion.

Impact on VBA
No new impact warranting regulatory revision or Manual change. However, the holding should be applied when evaluating medical evidence, especially when conflicting medical opinions are of record.
Summary of the facts and Court’s reasons:
The Veteran obtained opinions from two private physicians to support his claim for service connection for major depression secondary to his service-connected Guillain-Barre syndrome. A private physician submitted a letter in April 1999 stating that he had treated the Veteran since 1995 and his severe major depression is secondary to Guillain-Barre syndrome.

Another physician, in July 2000, completed a VA fee basis interim summary in which he concluded that the Veteran was suffering from major depression as a result of his service-connected condition. This physician later testified at a regional office (RO) hearing that he had reviewed the Veteran’s claims file, interviewed him on two occasions, and that he had developed a depressive disorder as the result of Guillain-Barre syndrome. In response to hearing officer’s question, the physician indicated that he had not read the records from the VA hospital neurology department as they related to the Veteran’s Guillain-Barre syndrome.

The Veteran underwent VA psychiatric examinations, conducted by the same examiner, in 2000 and 2004. The examiner reviewed the Veteran’s claims file and medical records and noted that previous VA neurological evaluations showed very little and mild residuals from Guillain-Barre syndrome. The examiner opined that there was no etiological relationship between the disease and the Veteran’s present psychiatric condition.  

The Board of Veterans’ Appeals (Board), in November 2005, denied the Veteran’s appeal for service connection for major depression secondary to Guillain-Barre syndrome. The Board assigned more probative value to the VA examiner’s opinions on the basis that they were persuasive and supported by medical evidence and that the examiner had provided a definitive opinion with rationale, which was supported by specific examples from the Veteran’s medical records. The Board primarily discounted the private medical opinions on the grounds that neither was informed by an in-depth review of the claims file, as were the assessments of the VA examiner.  

The Veteran argued before the Court that VA violated its duty to assist by failing to advise him that his claims file should be forwarded to the two physicians who provided medical opinions in support of his claim in order to assist these physicians in developing more complete medical opinions. The Veteran also put forth that he should be offered the opportunity to provide the claims file to a physician furnishing a medical opinion on his behalf; at least where the Board attaches more probative value to a VA medical opinion on the basis the VA examiner reviewed the claims file.  

The Court, applying its existing case law concerning the duty to assist in the context of providing claims file/medical records to a Veteran to support a private medical opinion, held that VA had complied with its duty to assist by procuring two VA medical opinions. The Court stated that its case law
 only extended the duty to assist based on a statement by a medical professional that places VA on notice that review of the claims folder was necessary in the particular case to render a thorough opinion.  

The Court, describing VA examiners and private physicians offering medical opinions as expert witnesses, indicated that the rules for expert testimony contained in the Federal Rules for Evidence, while not binding on VA, provide useful guidance to the Board in evaluating the probative value of medical opinion evidence.
 The Court indicated that it would apply these rules in determining whether they were properly applied by the Board in favoring one medical opinion over another.  

In applying the first rule, the Court stated that review of the claims file was not a “magical set or talismanic set” of documents, but rather a tool to assist VA examiners to become familiar with the facts necessary to form an expert opinion to assist the adjudicator in making a decision on a claim. The mere statement that one physician did or did not have access to a claims file is of little use in providing adequate reasons or bases if the Board fails to explain what information in the claims file was important and necessary for a competent and persuasive medical opinion, and why the absence of record review detracts from the probative value of the opinion.

Review of the claims file by a VA examiner, without more, does not automatically render the examiner’s opinion competent or persuasive. Moreover, the absence of claims file review by a private medical expert does not categorically exclude the possibility that the examiner is nevertheless informed of the relevant facts, as the physician could be familiar with the Veteran’s condition through past treatment of the Veteran or review of pertinent medical literature. There are even instances where the claims file review may be irrelevant to the medical issue at hand, such as where an increase in disability rating is at issue and the present level of disability, not the medical history, is of primary concern.
The Court held that claims file review, as it pertains to obtaining an overview of the claimant medical history, is not a requirement for private medical opinions. Therefore, if the Board of Veterans’ Appeals (Board) uses facts obtained from review of the claims file as a basis for crediting one expert opinion over another, it is incumbent upon the Board to point out those facts and explain why they were necessary or important in forming the appropriate medical judgment. 

In the case at hand, the Court held that the Board’s assignment of more probative weight to the VA opinions was based on more than just the VA examiner having reviewed the claims file, as the Board reasoned that the examiner who provided the opinion in 2000 did not completely review the medical information and overlooked key documents, particularly VA neurological examinations concerning Guillain-Barre syndrome. The Board’s rejection of the opinion was not based solely on failure to completely review the claims file, but rather the opinion lacked foundation as the physician failed to review a portion of the claims file that contained medical facts important to the formulation of the opinion sought. 

In contrast, the Court also determined that the Board never explicitly addressed the thoroughness and detail of the 1999 opinion, as it assigned less probative weight to that opinion solely because it lacked the claims file review that informed the assessment of the VA psychiatrist. The Court indicated that the Board did not consider whether, even in the absence of claims file review, the physician who rendered the opinion in 1999 had any knowledge of the Veteran’s medical history in light of the fact that he had treated the Veteran for nearly five years at the time the opinion was rendered. Thus, the Court held that the Board had erred in rejecting this opinion solely because the physician did not review the claims file and, by extension, concluding that he was not familiar with the Veteran’s medical history.

The Court vacated the Board’s decision and remanded for readjudication consistent with its decision.

Practical Exercise
 Weighing Conflicting Evidence 
Charles H. Wray served in the U. S. Army from December 1943 to January 1946. On November 19, 1944, he was wounded in action when fragments of an exploding enemy artillery shell struck him. His STRs reflect that he sustained a severe shell fragment wound of the left knee, a compound fracture of the left femur, and a moderately severe penetrating wound of the right lower forearm. The Veteran was 70 years old at the time of his death. His death certificate lists the immediate cause of death as myocardial infarction due to ASHD. During his lifetime, service connection had been established for residuals of the shell fragment wound to the left knee, rated at 40%, osteomyelitis rated at 30% disabling, and residuals of the wound to the right arm, rated as noncompensable.

In July 1989, the appellant submitted a claim for DIC that the RO denied, finding that the Veteran’s death was not due to a SC condition nor did any SC condition materially hasten his death. In her appeal, the appellant contended that, as a result of the constant pain of the SC injury to his left knee, the Veteran suffered from stress and insomnia that aggravated his heart disease and contributed to his death.

The appellant submitted statements from several physicians to the effect that anxiety, insomnia and stress caused by the pain of the Veteran’s left knee and leg injuries could have contributed to his heart disease and death. In a July 19, 1989 letter, the physician who completed the Veteran’s death certificate, F. Irvin Richardson, MD stated, “The Veteran had some underlying cardiac problems that we felt were responsible for his sudden demise. Although his death was presumed to be cardiac, he had a history of an old injury to his leg that occurred while he was in the Army. He was also very anxious and suffered from insomnia for a good many years. I think it was entirely possible that these conditions contributed to his demise.”

 This letter was annotated at the bottom:  “Addendum to death certificate.”

In a letter dated January 5, 1990, Dr. Eugene W. Linfors stated, “Although there are multiple factors which could have contributed to his heart attack and death, including his hypertension and diabetes, stress should be included among the factors that can contribute to the development of coronary artery disease and myocardial infarction. Clearly [the Veteran] did have a fair amount of stress and anxiety related to the chronic pain from his [service connected] injury and this probably did contribute in some way to the development of his heart problem.”

Dr. Charles W. Joyce stated, in a January 31, 1990 letter, “I treated [the Veteran] for hypertension, diabetes mellitus, pylorospasm, multiple joint pain and anxiety. X-rays in 1985 revealed degenerative disc disease at the L5-S1 level and advanced degenerative changes of [the] left knee. It is my opinion that these conditions could have contributed to his death on May 20, 1989.”

On May 8, 1990, Dr. Allen told the appellant, during a telephone conversation, “I fully agree with the findings and recommendations of Dr. Linfors and the other physicians in your appeal case.”

After reviewing certain records and medical information relevant to this case, Redford B. Williams, MD, Professor Psychiatry, Duke University Medical Center, stated in a May 2, 1990 letter that “the increased physiological arousal due to [the Veterans] pain problem is a plausible contributor to the development of the underlying coronary disease that eventually took his life. To a reasonable degree of medical certainty, it is my expert opinion that the Veteran’s chronic pain condition resulting from his service connected injury did indeed contribute to the hastening of his death.”

Additionally, the Veteran's son, a registered nurse with an advanced degree in psychology, stated that he believed that the constant stress of pain from the Veterans service connected injuries affected his vital bodily functions, especially his heart, causing his death.

The matter was referred by the VA to Dr. Jonathan Abrams, MD, Professor of Medicine in Cardiology, University of New Mexico Hospital, for an independent medical opinion regarding whether the Veterans service connected disabilities caused or contributed substantially to the heart disorder which caused his death and whether the Veteran demonstrated essential hypertension within one year of separation from service. After reviewing the Veteran's medical records, Dr. Abrams concluded that the service-connected disabilities did not contribute substantially to the Veteran's death and that essential hypertension within one year of service could not be confirmed. 

In his January 17, 1992 written report to the VA, Dr. Abrams stated, “Unfortunately, in spite of hundreds of studies relating to stress on the heart, it is still controversial, unproven, and very complex to link life stress, personality factors, and [certain] other individual attributes (lack or presence of coping skills, etc.), to the development of coronary disease. While I personally believe that chronic stress in susceptible individuals may lead to an acceleration of coronary arteriosclerosis, the evidence is inconclusive and this would only represent a piece of the puzzle. The [Veteran] had unfortunately a strong mix of well known, indisputable coronary risk factors, including male sex, advanced age, smoking, hypertension, and diabetes.”

The appellant’s claim was denied.

1. What weight would you assign to each piece of evidence?

2. What is your basis for doing so?

3. What decision would you make on appeal?

� See Watai v. Brown, 9 Vet.App. 441 (1996); Daves v. Nicholson, 21 Vet.App. 46 (2007); Green v. Derwinski, 1 Vet.App. 121 (1991).  


� (1) The testimony is based upon sufficient facts or data; (2) the testimony is the product of reliable principles and methods; and (3) the expert witness has applied the principles and methods reliably to the facts of the case.  
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